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ABSTRACT. In September 2020, President von der Leyen announced the Com-

mission’s intention to propose to extend the list of EU crimes or Eurocrimes to all
forms of hate crime and hate speech, as later reflected in the Commission Work
Programme 2021. The article first examines the need for such action at EU level,

highlighting also certain shortcomings with existing regulation of hate crime and
hate speech across the EU. Next, it raises a few additional challenges, relating to the
regulation of the freedom of expression in view of the historical experience in some
EU countries, the criminal offence element of public order violation or endanger-

ment, and the harm-offence distinction. It then inspects whether specific conditions
for EU action under Article 83(1) TFEU can be satisfied by the proposed area(s) of
crime, not only from the perspective of a textual legal analysis but also drawing

where appropriate on relevant empirical data. While acknowledging the somewhat
controversial topic of regulation in the already sensitive field of EU criminal law as
well as certain clear political hurdles linked with the procedural aspects of enlarging

the EU crimes’ list, it is submitted that the mentioned crimes and their regulation
raise legitimate concerns that warrant the proposed legislative action at EU level.

I INTRODUCTION

In the State of the Union Address on 16 September 2020, President
von der Leyen announced the Commission’s intention to ‘‘propose to
extend the list of EU crimes to all forms of hate crime and hate speech
– whether because of race, religion, gender or sexuality’’. This ini-
tiative was later mentioned in the Commission President’s letter of
intent, included in the Commission Work Programme 2021 and
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adopted on 9 December 2021.1 It reflects a recognition that hate
crime and hate speech are considered by many as EU-wide problems.
The objective of the initiative on having hate speech and hate crime
identified as ‘‘other areas of crime’’ for the purposes of Article 83(1)
of the Treaty on the Functioning of the European Union (‘‘TFEU’’)
is officially justified by the claim that both are particularly serious
crimes, capable (‘‘can’’) of spreading across borders and that devel-
opments in crime also justify their inclusion on this list.2

This initiative is set within a wider framework of Commission’s
activities, which it aims to complement. The EU Gender Equality
Strategy 2020–2025 thus already referred to the inclusion of hate
speech and hate crime on grounds of sex on the list of ‘‘Eurocrimes’’,
seeing them as specific forms of gender-based violence and recog-
nising, inter alia, that ‘‘[t]oo many people still violate the principle of
gender equality through sexist hate speech and by blocking action
against gender-based violence and gender stereotypes’’.3 The
LGBTIQ Equality Strategy 2020–2025 further referred to the exten-
sion of the list of the list of EU crimes under Article 83(1) TFEU ‘‘to
cover hate crime and hate speech, including when targeted at
LGBTIQ people’’, thereby adding sexual orientation to the list of
prohibited grounds.4 Moreover, said initiative is meant to comple-
ment the parallel Commission initiative on preventing and combat-
ting gender-based violence against women and domestic violence by
providing an additional legal basis for addressing those specific forms
of serious gender-based violence that can also be defined as hate
speech or hate crime on grounds of gender. The Roadmap explains
that the extension of the list of EU crimes to include hate speech and
hate crime is also ‘‘part of the EU’s response to extremist ideologies
online and more specifically to the proliferation of racist and xeno-

1 COM(2020) 690 final, ‘‘Commission Work Programme 2021: A Union of vitality
in a world of fragility’’, 19 Oct. 2020, p. 7; COM(2021) 777 final, ‘‘Communication

from the Commission to the European Parliament and the Council: A more inclusive
and protective Europe: extending the list of EU crimes to hate speech and hate crime,
9 Dec. 2021.

2 Summary of this Initiative (https://ec.europa.eu/info/law/better-regulation/have-
your-say/initiatives/12872-Hate-speech-hate-crime-inclusion-on-list-of-EU-crimes%
20), (all websites last visited 1 July 2021).

3 COM(2020) 152 final, ‘‘A Union of Equality: Gender Equality Strategy 2020–
2025’’, 5 Mar. 2020, p. 2.

4 COM(2020) 698 final, ‘‘Union of Equality: LGBTIQ Equality Strategy 2020–
2025’’, 12 Nov. 2020, p. 14.
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phobic hate speech on the internet’’.5 It is thus complementary to the
Counter-Terrorism Agenda for the EU and the proposal for a Digital
Services Act,6 while it also fortifies the Commission’s 2020–2025 anti-
racism action plan and the strategy on combating anti-Semitism that
has been announced in the Commission Work Programme 2021.7

The Framework Decision 2008/913/JHA on racism and xeno-
phobia8 (‘‘Framework Decision’’) is the only existing EU criminal
law instrument that harmonises the definition of and criminal pe-
nalties for some specific forms of hate speech and hate crime, namely
race, colour, religion, descent or national or ethnic origin. Aiming to
ensure that serious manifestations of racism and xenophobia are
punishable by effective, proportionate and dissuasive criminal pe-
nalties throughout the EU, it requires Member States to take the
necessary measures to criminalise the public incitement to violence or
hatred on above stated grounds.9 Member States were obliged to
transpose the obligations imposed on them under the Framework
Decision into their national law by 28 November 2010. As a result,
they already have or should have national laws in place criminalising
hate speech and hate crime on the grounds of race, colour, religion,
descent or national or ethnic origin – even though implementation
varies greatly (see below). In addition, victims of hate speech and hate
crime are required to be provided with an effective remedy and rights,
support and protection, as mandated under the Victims’ Rights

5 Roadmap (https://ec.europa.eu/info/law/better-regulation/have-your-say/in
itiatives/12872-Hate-speech-&-hate-crime-inclusion-on-list-of-EU-crimes_en), p. 1.

6 The digital services package, including the Digital Services Act and Digital
Markets Act, which was tabled by the European Commission in December 2020,

aims to tackle emerging digital challenges, including online hate speech.
7 Ibid, p. 1.
8 Council Framework Decision 2008/913/JHA of 28 November 2008 on com-

bating certain forms and expressions of racism and xenophobia by means of criminal
law, OJ L 328, 6.12.2008, pp. 55–8, repealing previous Joint Action 96/443/JHA.

9 Article 1(1)(a). It also requires Member States to criminalise the commission of
such an act by public dissemination or distribution of tracts, pictures or other
material (Article 1(1)(b)), and publicly condoning, denying or grossly trivialising

crimes of genocide, crimes against humanity and war crimes (Article 1(1)(c)) and
crimes against peace, war crimes and crimes against humanity (Article 1(1)(d)) di-
rected – in both cases – against a group of persons or a member of such a group

defined by reference to mentioned prohibited grounds when carried out in a manner
likely to incite to violence or hatred.
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Directive (2012/29/EU),10 which recognised victims of hate crime as
especially vulnerable victims requiring particular attention (Article
22(3)) and at high risk of experiencing secondary and repeat victim-
isation, intimidation and retaliation (Recital 57). The Audiovisual
Media Services Directive (2010/13/EU) obliges EU Member States to
ensure by appropriate means that audio-visual media services pro-
vided by media service providers under their jurisdiction do not
contain any incitement to hatred based on race, religion, sex or
nationality (Article 6). Another complementary action is the EU
Code of Conduct on countering illegal hate speech online (2016),
aimed at IT companies who are encouraged by the Commission to
sign it in order to ensure the effective enforcement of legislation by
preventing and countering the illegal hate speech online.11

With respect to hate speech and hate crime based on protected
characteristics or prohibited grounds other than those laid down in
Framework Decision 2008/913/JHA, there is no harmonisation of
criminal offences and sanctions at EU level. It thus depends entirely
on the Member States to criminalise other types of hate speech and
hate crime, e.g., on grounds of sex and sexual orientation, leading to
significant variation in legal protection across the EU. Currently, 21
Member States explicitly include sexual orientation in hate speech
and hate crime legislation, or both, as an aggravating factor, while 12
among them also include gender identity and two cover sex charac-
teristics.12 Additionally, ‘‘some Member States are looking to crimi-

10 Directive 2012/29/EU of the European Parliament and of the Council of
25 October 2012 establishing minimum standards on the rights, support and pro-
tection of victims of crime, and replacing Council Framework Decision 2001/220/

JHA, OJ L 315, 14 Nov. 2012, 57–73.
11 This is not, however, a binding legal document, nor is it solving the issue of all

online hate speech, although the removals of illegal content can temporarily and

partly help and such soft policy approach proved to be, to a certain extent, effective.
The latest, fifth evaluation round reveals that on average 90% of the notifications are
reviewed within 24 hours and 71% of the content is removed. National organisations

who send notifications to the participating IT companies about content deemed to be
‘‘illegal hate speech’’ are, however, limited to the definition of such speech under
national laws transposing the Framework Decision 2008/913/JHA – which can limit

the scope of action and narrow hate speech to prohibited grounds listed in the
Framework Decision. (https://ec.europa.eu/info/policies/justice-and-fundamental-
rights/combatting-discrimination/racism-and-xenophobia/eu-code-conduct-counter
ing-illegal-hate-speech-online_en).

12 Roadmap, supra note 5, at p. 3.
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nalise misogynous hate speech and crime, following its perceived
increase both globally and in Europe.’’13

From 23 February to 20 April 2021, a public and targeted con-
sultations on this initiative were open. The targeted questionnaire was
aimed at national and international public authorities, key civil
society organisations and networks, European networks of experts
and research institutions, which have expertise on the national legal
frameworks criminalising hate speech and hate crime and/or collect
relevant data. The questions aimed to collect information and views
on the current national legal frameworks and the landscape of hate
speech and hate crime across Europe. The public consultation yielded
1.486 valid responses, and included contributions from important
equality bodies and NGOs.14

While EU criminalisation powers are not entirely uncontroversial
among Member States, which justifies careful and incremental Union
steps in this area, its competence post-Lisbon has been entrenched in
the Treaty, specifically, Article 83 TFEU (ex 31 TEU), reflecting the
approach taken by the Court of Justice (‘‘CJEU’’).15 Article 83(1)
TFEU lays down a list of areas of crimes (dubbed EU crimes or
Eurocrimes/Euro-crimes) in which the harmonisation of the defini-
tion of criminal offences and sanctions by the EU is achievable under
the ordinary legislative procedure. EU crimes refer to ‘‘areas of
particularly serious crimes with a cross-border dimension, resulting
from the nature or impact of such offences or from a special need to
combat them on a common basis’’. The present list of such areas of
crime includes: terrorism, trafficking in human beings and sexual
exploitation of women and children, illicit drug trafficking, illicit arms
trafficking, money laundering, corruption, counterfeiting of means of
payment, computer crime and organised crime. These areas largely

13 Ibid.
14 Nearly all public-consultation contributions have, however, been submitted

within four days (between 17 and 20 April), a large majority of which have come

from citizens from Czech Republic (with very similar content).
15 Namely, C-68/88 Commission v. Greece 1989 ECR 2965 (referred as the ‘‘Greek

Maize’’ case) and, particularly, C-176/03 Commission v. Council 2005 ECR I-7879

(known as the ‘‘Environmental Crimes’’ case). This case law is reflected in Article
83(2), in particular.
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correspond to the areas that were subject of third-pillar legislation,16

and some have observed that ‘‘that omission of any reference to
racism and xenophobia is notable and seems to call into question the
future of the provisions of the framework decision’’.17

While the existing list of EU crimes is exhaustive, it can be ex-
panded through a procedure stipulated in the third subparagraph of
Article 83(1). On the basis of ‘‘developments in crime’’, the Council,
acting unanimously after obtaining the consent of the European
Parliament, may adopt a decision identifying other areas of crime
that meet the criteria specified in the first subparagraph. The Com-
mission therefore planned to present an initiative (within the meaning
of Article 17(1) TFEU) in the form of a Communication to the
European Parliament and the Council with the aim of triggering such
a Council decision that would identify hate speech and hate crime as
other areas of crime that meet the criteria specified in Article 83(1),
first subparagraph, TFEU. Should such a decision be adopted, the
Commission would then have competence to propose substantive
legislation (a directive) harmonising the definition of and penalties for
hate speech and hate crime.

The article first examines, in ‘‘The Need to Regulate at EU Level’’
section, the need for such an action at EU level, highlighting also
certain shortcomings with existing regulation of hate crime and hate
speech across the EU. In ‘‘Additional Challenges Related to the
Criminalisation of Hate Speech’’ section, it addresses a few additional
challenges, relating to the regulation of hate speech. Specifically, it
looks, first, at the challenge related to the regulation of the freedom
of expression in view of the historical experience in some EU coun-
tries – which can militate against criminalisation or at least shed some
light on the fears and hesitancy to tackle the problem head on. It also
addresses the link with public order violation or endangerment, and
the harm-offence distinction which impacts on the legitimacy of
criminalisation. ‘‘Article 83(1) Conditions for Inclusion of New EU
Crimes on the List’’ section then inspects whether specific elements or
conditions of EU action under Article 83(1) of TFEU, namely, par-

16 Indeed, as noted, ‘‘such a list almost exactly reproduces the one in Article 29
TEU of the Treaty of Amsterdam establishing in general terms the competence of the
EU (under the third pillar) to adopt measures aiming at ‘‘preventing and combatting

crime’’…’’. Sicurella, ‘‘EU competence in criminal matters’’ in Mitsilegas, Bergström
and Konstadinides (Eds.), Research Handbook on EU Criminal Law (Edward Elgar,
2016), pp. 49–77, at 61.

17 Summers, Schwarzenegger, Ege and Young, The Emergence of EU Criminal
Law: Cyber Crime and the Regulation of the Information Society (Hart, 2014), p. 48.
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ticular seriousness, cross-border dimension, and developments in
crime, can be satisfied by the proposed area(s) of crime, drawing
where appropriate on relevant empirical sources, such as victimo-
logical data required for an evidence-guided criminal policy and
criminalisation. While acknowledging the somewhat controversial
topic of regulation in the already sensitive area of EU law, i.e., EU
criminal law, as well as appreciating certain political hurdles linked
with the procedural aspects of enlarging the EU crimes’ list, it is
submitted that the proposed crimes legitimately raise EU concerns
and would, moreover, qualify for data-informed EU criminal law
intervention.

Lastly, a note on terminology. ‘‘Hate’’ in hate speech and hate
crime is a bit of a misnomer, a catch-all word that rather poorly
describes what is, in reality, a variety of prejudice-based motivations,
some arising out of quite different emotions (not hatred as such),
some not directly prompted by emotions at all. This is why hostility,
prejudice, bias or intolerance of ‘‘the Other’’ is more accurate and
more commonly used in scientific literature – particularly the one that
draws on psychological data – and progressively so in official defi-
nitions.18 Hate crime would therefore be more appropriately defined
as prejudice crime,19 prejudice-motivated crime (also bias-motivated
crime)20 or intolerance-motivated crime.21 Nevertheless, the Com-
mission opted for a more common or everyday term. The notions of
hate speech and hate crime are thus used in all of the strategies
mentioned and the Code of Conduct. The Recital 9 of the preamble

18 Wickes, Pickering, Mason, Maher and McCulloch, ‘‘From hate to prejudice:
does the new terminology of prejudice motivated crime change perceptions and

reporting actions?’’ 56 British Journal of Criminology (2016), 239–255, at 239.
Interestingly, the authors notice that the move from ‘‘hate crime’’ to alternative
terminologies of bias crime, targeted crime and prejudice motivated crime has been

spurred by official definitions of hate crime being viewed as ‘‘overly narrow and
unnecessarily exclusive’’. Ibid.

19 Jacobs and Potter, Hate Crimes: Criminal Law and Identity Politics (OUP,

2018); Lawrence, L. (1999). Punishing Hate: Bias Crime under American Law
(Harvard University Press, 1999).

20 Wickes et al., supra note 18.
21 Organization for Security and Co-operation in Europe focuses on the intoler-

ance as a defining characteristic when it states that ‘‘[c]rimes motivated by intoler-

ance towards certain groups in society are described as hate crimes’’ (ODIHR, Hate
Crime Laws: A Practical Guide (ODIHR/OSCE, 2009), at p. 7). Elsewhere, it
highlights the bias motivation, defining hate crimes as ‘‘criminal acts motivated by

bias or prejudice towards particular groups of people’’ (https://hatecrime.osce.org/
what-hate-crime).
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to the Framework Decision speaks of ‘‘hatred’’ and stipulates that
hatred for the purposes of this act should be understood as referring
to hatred based on race, colour, religion, descent or national or ethnic
origin, but it does not engage in providing a definition for the concept
as such.22 As these are also the terms used in relation to the discussed
initiative and forthcoming COM proposals, it is these nominally hate-
based terms that will be used in this article as well, notwithstanding
the caveat stated above.

II THE NEED TO REGULATE AT EU LEVEL

2.1 Incidence, Prevalence and Increase in Hate Crime and Hate Speech

In view of the incidence of hate crime and hate speech and its increase
in the last few years (driven also by populist politicians, illiberal
tendencies and the ease of spreading hate speech online), the concern
about hate speech and hate crime expressed by the European Com-
mission is certainly warranted. Germany, for example, recorded in
2021 a 6% rise in far-right crimes from the year before. They ranged
from displaying Nazi symbols, anti-Semitic remarks to physical at-
tacks and murder, and targeted mainly immigrants, refugees and
black Germans, although they also included a rise in anti-Asian
violence, linked to the pandemic.23 Similar phenomena have been
observed across Europe. An overview by the Fundamental Rights

22 By contrast, Council of Europe defines hate speech in its Recommendation No.

R (97) 20 as covering ‘‘all forms of expression which spread, incite, promote or
justify racial hatred, xenophobia, anti-Semitism or other forms of hatred based on
intolerance, including: intolerance expressed by aggressive nationalism and ethno-
centrism, discrimination and hostility against minorities, migrants and people of

immigrant origin’’. This is also the definition that the European Court of Human
Rights has adopted in most of its decisions, as the European Convention on Human
Rights itself contains no reference to, and consequently no definition of, hate speech.

Article 20, para. 2 of the International Covenant on Civil and Political Rights
(ICCP) prohibits ‘‘any advocacy of national, racial or religious hatred that consti-
tutes incitement to discrimination, hostility or violence’’. The terms ‘‘hatred’’ and

‘‘hostility’’ of Article 20 have been defined within the Rabat Plan of Action, adopted
on 4–5 October 2021, as ‘‘intense and irrational emotions of opprobrium, enmity and
detestation towards the target group’’ (https://www.ohchr.org/Documents/Issues/

Opinion/Articles19-20/ThresholdTestTranslations/Rabat_threshold_test.pdf).
23 Connolly, ‘‘German society ‘‘brutalized’’ as far-right crimes hit record levels’’,

The Guardian, 4 May 2021 (https://www.theguardian.com/world/2021/may/04/

rightwing-extremism-germany-stability-interior-minister-says?CMP=fb_gu&utm_
medium=Social&utm_source=Facebook#Echobox=1620165576).
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Agency (‘‘FRA’’), inspecting anti-Semitic incidents recorded in the
EU between 1 January 2009 and 31 December 2019, has revealed
increasing trend lines in anti-Semitic incidents, offences or threats in
many countries, even though the numbers behind them cannot nec-
essarily be attributed to the rise of crime (alone) but may (also) be the
result of the changes in the reporting system, increased efficiency of
the recording system or state efforts to render such conduct more
visible.24 The same document reveals that respondents would feel
even less comfortable with having a member of the following groups
as a neighbour or married to a close relative: a gay, lesbian, bisexual
person; a transgender or transsexual person; a Muslim; and asylum
seeker/refugee; and lastly (most uncomfortable with) a Roma/gypsy
person.25

The Council of Europe’s European Commission against Racism
and Intolerance (‘‘ECRI’’) noted in its 2020 report that racist and
xenophobic incidents connected to the outbreak have been wide-
spread, acknowledging the rise in anti-Semitic, anti-Asian, anti-
LGBTI hate speech during these times, in addition to the continuing
‘‘alarming levels’’ of anti-Semitic and anti-Muslim violence, which
are ‘‘often incited and aggravated by hate speech online’’.26 OSCE’s
Office for Democratic Institutions and Human Rights (‘‘ODIHR’’)
latest Hate Crime Report (i.e., for 2019), which is the largest hate
crime dataset of its kind, reported ‘‘a record number of 3,207 sta-
tistical and 3,757 descriptive hate crime incidents reported by civil
society, which translates into a minimum of 4,621 hate crime vic-
tims’’27 in 39 OSCE member states which reported official hate crime
data that year. Victims of ‘‘sexual orientation or gender identity’’
were the third largest group of victims – after victims of racism/
xenophobia and Roma/Sinti but just before victims of bias against
Muslims. Regarding the latter, FRA’s 2017 report demonstrates that

24 FRA, ‘‘Overview of antisemitic incidents recorded in the European Union
2009–2019’’ (Publication Office of the European Union, 2020). However, to be no-

ted, there were no official data provided by Hungary and Portugal, while in some of
the countries where data are collected, the statistics for 2019 were not available at the
time this report was compiled, i.e., in July 2020 (Ibid, p. 4).

25 Ibid, p. 8.
26 Annual report on ECRI’s activities covering the period from 1 January to 31

December 2020, p. 6 and 16, respectively (https://rm.coe.int/annual-report-on-ecri-s-
activities-for-2020/1680a1cd59).

27 ODIHR, ‘‘Lack of hate crime recording means victims and their needs too often

remain invisible, OSCE’s human rights office says’’, 16 Nov. 2020 (https://www.osce.
org/odihr/470415).
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about one in four Muslim respondents (27%) reported experiencing
hatred-motivated harassment due to their ethnic or immigrant
background at least once (although 45% of them have experienced
six or more incidents) in the 12 months before the survey.28

Hate and prejudice, however, do not motivate only harassment,
threats, hateful expression but also outright attacks. FRA’s 2014
report, based on interviews with 42,000 women across the 28 Member
States of the European Union (EU) on violence against women, re-
veals extensive, yet systematically underreported violence that affects
many women’s lives: one in 10 women has experienced some type of
sexual violence since the age of 15, and one in 20 has been raped. Just
over one in five women has experienced physical or sexual violence,
or both, from a current or previous partner. Nevertheless, only 14%
of women reported their most serious incident of intimate partner
violence (and 13% in the case of most serious incident of non-partner
violence) to the police.29 The 2019 ODIHR Hate Crime Report re-
vealed that out of all biased-against groups, victims of bias against
disability experienced the largest percentage of violent attacks against
the person (compared to ‘‘mere’’ threats and attacks against prop-
erty): violent personal attacks represented a staggering 67% of all
three types of crime mentioned.

AGE Platform Europe reports witnessing an unprecedented
amount of ageism and hate speech since the outbreak of the COVID-
19,30 which has been condemned also by United Nations’ Indepen-
dent Expert on the Enjoyment of all Human Rights by Older Per-
sons.31 FRA’s 2020 report, aptly titled ‘‘A long way to go for LGBTI
Equality’’, reveals also the high numbers of violence and harassment
to which LGBTI communities are exposed, and among them, in
particular, trans and intersex people. Trans and intersex people were

28 FRA, ‘‘Second European Union minorities and discrimination survey: Muslims
– Selected findings’’ (Publication Office of the European Union, 2017), p. 42.

29 FRA, ‘‘Violence against women: an EU-wide survey. Results at a glance’’

(Publications Office of the European Union, 2014), p. 3.
30 AGE Platform Europe’s response to the consultation on the roadmap to hate

speech & hate crime inclusion on list of EU crimes, p. 3. See also: Ayalon, ‘‘There is
nothing new under the sun: ageism and intergenerational tension in the age of the
COVID-19 outbreak’’, 32 International Psychogeriatrics (2020), 1221–1224; Ayalon,

Chasteen, Diel, Levy, Neupert, Rothermund, Tesch-Römer and Wahl, ‘‘Aging in
times of the COVID-19 pandemic: avoiding ageism and fostering intergenerational
solidarity’’, 76 The Journals of Gerontology: Series B (2021), e49–e52.

31 UN SC, ‘‘Impact of the coronavirus disease (COVID-19) on the enjoyment of
all human rights by older persons’’ (https://undocs.org/A/75/205).
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more likely to experience physical or sexual violence (17% and 22%,
respectively) or harassment (48% and 42%, respectively) in the past
five years than LGBTI people in general (11% and 38%).32 The
prevalence of such crime adds to the seriousness of hate crime against
such communities. While in 2018, sexual orientation was the second
most commonly reported ground of hate speech by the civil society
organisations monitoring the implementation of the EU Code of
Conduct on countering illegal hate speech online (15.6%), in 2019,
hate speech on the grounds of sexual orientation rose to the first place
(33.1%).33

Hateful, prejudiced or discriminatory expression committed online
can spread even more easily. The ease of access, perceived anonymity
lowering inhibitions, and more recently also the increase of time spent
online during confinement stimulate it further. Based on its surveys,
FRA grimly declared that online hatred ‘‘has firmly taken root in
European societies.’’34 Social media, specifically Facebook, Insta-
gram and YouTube, report a disheartening number of posts and
comments that they removed due to hate speech, and still insuffi-
ciently.35

2.2 Lack of Coherent Data Collection and Gaps

The so-called dark figure of crime is, however, likely to be significant
in this area and therefore the actual numbers of such crime much
bigger than officially reported, partly owing to underreporting36 but
partly also owing to the fact that the data collection on such crime is
severely inadequate. In its 2013 report, FRA observed that few EU
Member States have mechanisms in place to record hate crime
comprehensively: only four recorded a range of bias motivations,

32 FRA, ‘‘EU LGBTI II: A long way to go for LGBTI equality’’ (Publications

Office of the European Union, 2020), pp. 39–44.
33 Roadmap, supra note 5, p. 2.
34 Ibid, FRA, supra note 24, p. 7.
35 Roadmap, supra note 5, p. 2. It also cites a research by the Danish Institute for

Human Rights that found that 15% out of 3,000 posts under the Facebook pages of
mainstream newspapers ‘‘represented alleged illegal hate speech even after modera-
tion by the media outlets and Facebook’’. Ibid.

36 This was also recognised by the 2014 Report on the implementation of the
Framework Directive 2008/913/JHA. See COM(2014)27 final, ‘‘Report from the
Commission to the European Parliament and the Council on the implementation of

Council Framework Decision 2008/913/JHA on combating certain forms and
expressions of racism and xenophobia by means of criminal law’’, 27 Jan. 2014, p. 9.
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types of crimes and characteristics of incidents as well as always
published the data. Ten Member States with ‘‘good’’ mechanisms
recorded a range of bias motivations and generally published the
data, while the largest group, composed of 13 Member States,
operated with limited mechanisms of data collection, i.e., record few
incidents, a narrow range of bias motivations and often do not
publish these data. The latter were considered ‘‘failing in their duty to
tackle hate crime’’.37 Its latest, 2018 report reveals that there has been
a bit of improvement, although not much. ‘‘Of the 19 EU Member
States that publish data on recorded hate crime, only 15 disaggregate
these data by different bias motivations. Some states publish specific
reports on hate crime, providing information on the circumstances of
the offenses, which population groups are most at risk of suffering
violent offenses, and levels of satisfaction with the police’s re-
sponse.’’38 Despite FRA’s repeated emphasis on how detailed col-
lection and disaggregation of data on hate crime (at least by bias
motivation and by type of crime) is necessary in order to monitor the
effectiveness of the police response and to prepare effective and tar-
geted policies as well as how access to, publication and dissemination
of the data is important to assure victims and communities that hate
crime is taken seriously, to send a message to the public that hate
crime is addressed and not tolerated, and to improve transparency,39

the availability and quality of data therefore remain lacking.

2.3 Other Prohibited Grounds

Considering that the Framework Decision 2008/913/JHA harmonises
the definition of, and criminal penalties for, only some specific forms
of hate speech and hate crime (i.e., on the grounds of race, colour,
religion, descent and national or ethnic origin), leaving aside other
personal and widely protected characteristics such as sex, gender,
sexual orientation, age, disability and socio-economic status, the new
Commission initiative is a welcome step towards filling this gap in the
protection of the individual’s rights.

37 FRA, ‘‘FRA brief: Crimes motivated by hatred and prejudice in the EU’’
(Publications Office of the European Union, 2013).

38 FRA Opinion 1 (https://fra.europa.eu/en/publication/2018/hate-crime-record
ing/fra-opinions). See also FRA, ‘‘Hate crime recording and data collection practice
across the EU’’ (Publications Office of the European Union, 2018).

39 Ibid.
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Since hate speech and hate crime are the logical criminal-law
derivation of the prohibition of discrimination, themost extreme,most
wrongful and harmful manifestations of bias and discrimination, it
follows that the grounds on which discrimination and those on which
hate speech and hate crime are based should overlap. For these
grounds, one should therefore first turn to existing EU anti-discrimi-
nation legislation, from which the following grounds can be sourced.
Primary legislation expressly mentions nationality (Article 18 TFEU),
sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation (Article 19 TFEU) as grounds for prohibited discrimina-
tion. Article 21 of the Charter of Fundamental Rights of the EU
(‘‘EUCFR’’), which became legally binding with the entry into force of
the Lisbon Treaty, prohibits ‘‘any discrimination based on any ground
such as sex, race, colour, ethnic or social origin, genetic features, lan-
guage, religion or belief, political or any other opinion, membership of
a national minority, property, birth, disability, age or sexual orienta-
tion’’ as well as (in the second paragraph) nationality – within the scope
of application of the Treaties and without prejudice to any of their
specific provisions. There is no legal or logical reason, therefore, to
exclude or omit any of those grounds from being prohibited also
through the EU hate speech and hate crime legislation.

The Article 21 EUCFR list is similar to that in Article 14 of the
European Convention on Human Rights (‘‘ECHR’’), which prohibits
discrimination on ‘‘any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, associ-
ation with a national minority, property, birth or other status’’. The
explicitly mentioned circumstances are in the jurisprudence of the
European Court of Human Rights (‘‘ECtHR’’) considered ‘‘suspect
categories’’ and discrimination on their basis attracts particularly
strict scrutiny. Although the ECHR provision is open-ended in terms
of grounds, in contrast to Article 21 of EUCFR, while the latter
explicitly indicates a few more grounds, the large majority of men-
tioned grounds are similar. Since all EU Member States are parties to
ECHR and ECtHR’s case law is and must be observed by the EU
institutions, including CJEU,40 it stands to reason that EU anti-dis-
crimination protection, including its prohibited grounds that are di-
rectly relevant to the definition of hate crime and hate speech, should
not introduce major discrepancies between the two systems.

40 As stipulated in the so-called conformity clause of the Article 52(3) of EUCFR
read together with the Charter’s Preamble.
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Even though the Commission’s proposed initiative explicitly
mentioned only race, religion, gender or sexuality,41 it would there-
fore be legally sound to include all grounds mentioned in the EUCFR
– some of which have already been included in the Framework
Directive and those that have not been. The public consultation also
reveals support for such a wider approach from victim organisations
and equality bodies.42 Furthermore, in line with societal develop-
ments and the EU objective of social inclusiveness or fighting social
exclusion (Article 3 TFEU), the inclusion of gender or gender identity
– already employed, for example, by ECRI43 – in addition to (the
more biological category of) sex would be appropriate.

2.4 Disparity in Approaches

Currently, there is a myriad of models tackling hate crime at national
level. The main three approaches of incorporating hate crime reforms
into the criminal law have been categorised as: (a) the penalty
enhancement model (prescribing stricter sanctions for criminal of-
fences carried out with discriminatory motive); (b) the sentence
aggravation model (imposing stricter sanctions on perpetrators of
crimes carried out with discriminatory motive at sentencing level);
and (c) the substantive offence model (stipulating distinct, stand-
alone criminal offences that include prejudice or bias as a distinct

41 The Roadmap (supra note 5, at p. 3) does, however, mention as possible further
grounds under consideration sex and sexual orientation, disability and age (inspired

by Article 19 TFEU), as well as grounds mentioned in the Framework Decision
2008/913/JHA. The initiative that was later adopted, i.e., presented in the form of a
Communication (supra note 1), echoes the sentiment, stating that ‘‘future legislation

would complement current EU law which requires the criminalisation of hate speech
and hate crime based on race, colour, religion, descent or national or ethnic origin …
and would cover other specific grounds’’ (p. 2) and that ‘‘recent initiatives have
highlighted the need to ensure a robust EU level criminal law response to hate speech

and hate crime on other grounds than racism and xenophobia, in particular the
grounds of sex, sexual orientation, age and disability’’ (p. 5).

42 See, for example, submitted contributions from Victim Support Europe and
European Network of Equality Bodies (Equinet).

43 ECRI already uses the category of ‘‘gender identity’’, as its action covers ‘‘all

necessary measures to combat violence, discrimination and prejudice faced by per-
sons or groups of persons, on grounds of ‘‘race’’, colour, language, religion, citi-
zenship, national or ethnic origin, sexual orientation and gender identity’’. ECRI,

‘‘Annual report on ECRI’s activities covering the period from 1 January 2020 to 31
December 2020’’ (Council of Europe, 2021), p. 5.
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element of legal definition of the offence).44 Some countries have
more than one model of hate crime legislation in force, combining,
for example, substantive offences and general or specific, or both,
aggravating circumstances.45

Furthermore, in the absence of specific provision criminalising hate
crime as such or treating bias motivation as an aggravating circum-
stance, some national courts rely on a criminal law provision of general
application (e.g., provisions on sentencing powers) to take into con-
sideration the biasmotivationwhendetermining the criminal penalties.
In Germany, for example, judges may under the general sentencing
principles take into account racist, xenophobic and other discrimina-
tory motives ‘‘evidencing contempt for humanity’’ when determining
the amount of sentence to apply against a given offender (Section 46(2)
of the Criminal Code (‘‘Strafgesetzbuch – StGB’’)).46 In Slovenia, a
similar general provision exists (Article 49 of the Criminal Code) with
the exception that the specific bias motivations are not explicitly
mentioned. Motivation as such is stated as a factor in the deliberation
on sentencing, which leaves the inclusion of the hateful motive into
relevant judicial considerations to the discretion of the individual state
prosecutor and the judge.47This also implies, however, thatwhere there
is reluctance to recognise hate speechanduse the relevant incrimination
provision, said discretion is likely to reflect it.

44 Mason, ‘‘Legislating hate crime’’ in Hall, Corb, Giannasi and Grieve (Eds.),

The Routledge International Handbook on Hate Crime (Routledge, 2015), pp. 59–68;
ODIHR, ‘‘Hate crime laws: A practical guide’’ (Office for Democratic Institutions
and Human Rights, Organization for Security and Co-operation in Europe, 2009);

Jenness and Grattet, Making Hate a Crime (Russell Sage Foundation, 2001).
45 For example, the Maltese Criminal Code envisages a number of specific penalty

enhancements (Section 222A) as well as a general aggravating circumstance (Sec-
tion 83B) for crimes motivated by bias. Michelleto, Hate Crime Legislation and the
Limits of Criminal Law: A Principled and Evidence-Based Assessment of Hate Crime
Law and its Application to Italy – Ph.D. thesis (Ghent University, 2021), p. 49.

46 Section 46, para. 2 of StGB: When fixing the penalty, the court weighs the
circumstances which speak in favour of and those which speak against the offender.

The following, in particular, may be taken into consideration: the offender’s motives
and objectives, in particular including racist, xenophobic or other motives evidencing
contempt for humanity (first alinea) ….

47 ‘‘Manslaughter’’ (Article 115 of the Slovene Criminal Code (‘‘Kazenski zakonik
– KZ’’)), however, turns to ‘‘murder’’ (Article 116) under certain circumstances, one
of which is if the killing was committed on grounds of a violation of the right to

equal status. Furthermore, there is also a separate criminal offence of a ‘‘violation of
the right to equal status’’, literally ‘‘violation of equality’’ (Article 131).
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Differences in prohibited grounds result in significant variation of
legal protection across the EU. At mentioned above, presently, 21
Member States expressly include sexual orientation in hate speech
and/or hate crime legislation as an aggravating factor, while 12
amongst them also include gender identity and two cover sex char-
acteristics.48 With regard to hate speech, rules vary in scope and
severity; there are differences in the definition of hate speech, in the
prohibited grounds, in the conditions for the fulfilment of hate speech
incrimination, as well as in the actual implementation and execution
of the provision on the ground.49 The 2014 Report on the imple-
mentation of the Framework Decision 2008/913/JHA has already
revealed certain issues involving implementation, such as that a
number of Member States have not transposed fully or correctly all
the provisions of the Framework Decision, specifically provisions in
relation to the offences of denying, condoning and grossly trivialising
certain crimes. While the majority of Member States have provisions
on incitement to racist and xenophobic violence and hatred, these do
not appear to always fully transpose the offences covered by the
Framework Decision. The report also observes some gaps in relation
to the racist and xenophobic motivation of crimes, the liability of
legal persons and jurisdiction.50 The lack of standardised definitions
and terminology pertaining to hate-based crime among EU states has
been flagged as a particular concern, as this is reflected in the for-
mulation of national legislation, leading to general imbalances across
European legal frameworks.51

While Article 83 envisages the use of directives – which means that
the manner of implementation is left to Member States (although

48 Roadmap, supra note 5, p. 3.
49 The latter is, according to Equinet, reflecting also the differences in the ‘‘sen-

sitivity of the Courts to this issue across jurisdictions’’. The differences regarding the
grounds covered in each country, which in some instances are very limited, are in

Equinet’s view ‘‘another dimension of the failure of legislation to reflect the lived
experience of vulnerable groups affected by hate speech’’. Equinet, ‘‘Equinet sub-
mission to the European Commission’s Initiative �Extension of the list of EU crimes

to hate speech and hate crime’’’ (2021), p. 5.
50 Implementation report, supra note 36, at p. 9–10.
51 PRISM project, Hate Crime and Hate Speech in Europe: Comprehensive Anal-

ysis of International Law Principles, EU-wide Study and National Assessments (2015),
p. 84 (https://ec.europa.eu/migrant-integration/librarydoc/hate-crime-and-hate-

speech-in-europe-comprehensive-analysis-of-international-law-principles-eu-wide-
study-and-national-assessments).
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clearly criminal lawpenaltiesmust beused)52 –nevertheless, furtherEU
involvement in this area is likely to reduce certain discrepancies in
Member States’ regulation of such crime, for example, in the protected
personal characteristics. The Commission’s initiative can be seen as a
practical path to aligning definitions and sanctions for hate speech and
hate crime in EUMember States.Why is it necessary to ensure that the
same behaviour constitutes an offence in all Member States? This
question is of course particularly relevant in view of the principle of
subsidiarity, which must be given special attention in the area of
criminal law. Apart from the usual arguments about differences in the
Member States’ criminal laws providing criminals with advantage by
enabling them to select the most lenient jurisdiction (forum shopping)
or by making the investigation and prosecution of crime more com-
plicated, and constituting barriers to international judicial coopera-
tion,53 it could be argued that certain crimes, such as those violating the
most basic EU values (Article 2 TEU), involve particular (and com-
monly agreed) wrongfulness,54 which justifies a common EU action –
serving also as a message of EUMember States’ unity in fighting such
crime throughout the EU with equal conviction and determination.
This is a normative consideration or justification for a common ap-
proach that supersedes arguments from effectiveness, and those of
trust.55 The legislative proposal following upon the Commission ini-
tiative – if approved by the Council – could, moreover, correctively
address the issues of the lack of accurate data on different types of hate

52 Article 83 significantly limited Member States’ discretion in criminal matters,
traditionally a very sensitive area, as EU can adopt directly binding measures (i.e.,
directives) in criminal matters, the implementation of which will be monitored by the

European Commission and ensured, ultimately, by the CJEU.
53 See Summers et al., supra note 17, p. 83; Weyemberg, ‘‘Approximation of the

criminal law, the Constitutional Treaty and the Hague Programme’’, 42 CML Rev.
(2005), 1567–1597, at 1579; 96/443/JHA Joint Action of 15 July 1996 adopted by the
Council on the basis of Article K.3 of the Treaty on European Union, concerning
action to combat racism and xenophobia, OJ L 185, 24/07/1996, pp. 0005–0007.

54 In addition to the harm or harmfulness, discussed in more detail below.
55 Another common argument for the harmonisation of criminal law and criminal

procedure is mutual trust, namely, that harmonisation is crucial for promoting trust
between Member States and thereby aiding mutual recognition, which is the
cornerstone of EU criminal law. See e.g., Hufnagel, ‘‘Organized crime’’ in Mitsilegas,

Bergström and Konstadinides (Eds.), Research Handbook on EU Criminal Law
(Edward Elgar, 2016), pp. 355–375, at 362. For a general outline of EU criminal
justice basic features and techniques of influencing the criminal law of EU Member

States, see Ambos and Bock, ‘‘Brexit and the European criminal justice system – An
introduction’’, 28 Criminal Law Forum (2017), 191–217.
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crime and hate speech by requiring fromMember States to gather data
systematically, consistently and coherently, as well as join all prohib-
ited bias grounds in one place, contributing to the coherence of EU law.

III ADDITIONAL CHALLENGESRELATED TO THECRIMI-
NALISATION OF HATE SPEECH

3.1 Freedom of Expression and Historical Experience

Apart from existing gaps and challenges in the hate crime/speech
criminalisation across EU, there is – with respect to hate speech – also
the issue of a seemingly uneasy relationship between hate speech
prohibition and freedom of expression, which is considered a
cornerstone of democracies.56 However, as Article 10 ECHR
emphasises, the exercise of this freedom ‘‘carries with it duties and
responsibilities’’ – a reminder that is unique to this freedom – and it
may be limited (subject to formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic
society) on a number of grounds, namely, in the interests of national
security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.57 ECtHR tends to

56 The review of arguments from freedom of expression would exceed the scope of

this paper; however, for a good overview and discussion on free speech, see e.g., Mill,
On Liberty and Other Essays (Oxford University Press, 1991 (orig. 1859)); Emerson,
‘‘Toward a general theory of the First Amendment’’, 72 Yale L.J. (1962), 877–956;

Emerson, The System of Freedom of Expression (Random House, 1970); Redish,
‘‘The Value of Free Speech’’, 130 University of Pennsylvania Law Review (1982), 591–
645; Raz, ‘‘Free expression and personal identification’’, 11 Oxford Journal of Legal

Studies (1991), 303–324.
57 EUCFR addresses ‘‘freedom of expression and information’’ in Article 11,

which stipulates in para. 1 (only) that everyone has the right to freedom of expres-

sion, and that this right includes freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and regardless of
frontiers. However, its Article 52(3) stipulates that the meaning and scope of those

Charter rights which correspond to ECHR rights shall be the same as those laid
down by the ECHR.
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approach hate speech in two main ways;58 either through Article 17
ECHR (prohibition of abuse of rights), declaring the applications
involving certain types of hateful expression (e.g., negationism,
revisionism, expression presenting a threat to democracy) to be
manifestly unfounded and therefore inadmissible, or through the use
of Article 10 ECHR (freedom of expression), examining contextually
whether the expression may have been lawfully and legitimately
limited in view of the aims pursued as well as necessary in a demo-
cratic society, i.e., corresponding to the pressing social need and
proportionate to the legitimate aims pursued.

Although freedom of expression is not an absolute right in the
European context (in contrast to the US legal system and the First
Amendment to the US Constitution, where free speech is the closest
to an absolute right, with exceptions thereto being extremely limited)
as well as in many others,59 the argument from freedom of expression
is a powerful tool used to counter limitations on speech. This seems
particularly so in post-socialist and post-communist systems, where
those often engaging in hate speech are quick to point out that any
limitation on their speech would be undemocratic and reminiscent of
former regimes (in former Yugoslavia, for example, the crime of
‘‘verbal offence’’ (verbalni delikt) has been misused by the state to
deal with political opponents).60 This explains, for example, also a
certain hesitancy on the part of prosecution and courts in those
countries to use the existing hate speech incrimination or, when using
it, to interpret it very narrowly. While such concern may still be valid,

58 For an overview of the ECtHR case law on hate speech, which is outside of the

scope of this article, see e.g., Harris, O’Boyle, Bates and Buckley, Law of the
European Convention on Human Rights (Oxford University Press, 2014), pp. 621–629;
and, in particular, the regularly updated ECtHR’s Factsheet on hate speech (https://

www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf).
59 The regulation of freedom of expression in Canada, South Africa and India, for

example, is much more aligned with the European approach. See, e.g.,, the general

limitation clause in Section 1 of the Canadian Charter that limits Charter rights and
freedoms, including the one from Section 2(b), i.e., freedom of thought, belief,
opinion and expression; Constitution of India, Article 19; and the South African

Constitution, Section 16, in conjunction with the general limiting clause as well as
specific limitations on the freedom of expression (including hate speech) in Article
16(2). For a good comparative overview, see also Fredman, Comparative Human

Rights Law (Oxford University Press, 2018).
60 Similar concerns can be observed from the submitted citizen responses to the

public consultation. Particularly citizens from Czech Republic (the majority of all

respondents), some from Bulgaria, but also from (former Eastern) Germany have
raised this concern.
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should political orientation or opinion be included as a grounds for
prohibition, it is worth bearing in mind that voices criticising politi-
cians for their views, and especially criticising the government (i.e.,
the powerful party in this equation), would not qualify under the hate
speech criminalisation as currently tentatively suggested by the
Commission, since political opinion is not one of the prohibited
grounds that are presently being considered for inclusion, and would
therefore fail to fulfil one of the necessary elements of the offence.
More importantly, such speech is likely to lack the prejudicial, hateful
or discriminatory intent most such incriminations require.61 This,
however, also raises the question of the extent to which definitions of
hate speech should be asymmetric, taking into account the difference
between speech directed against the powerless and that used by the
powerless against the powerful. Hate speech regularly involves
members of powerful groups speaking against members of vulnera-
ble, often minority groups, and such expression is – from the position
of power – particularly harmful, even though this dimension is sel-
dom explicitly considered a necessary element of hate speech. How-
ever, such contextual variables are important to consider, at least at
the sentencing stage, to accommodate particular vulnerabilities of
certain groups and prevent abuse.

This resistance or reluctance to prosecute hate speech in certain parts
ofEuropeanUnion, to the extent that this is based onhistorical grounds,
may be lessened if EU is to take action, as proposed, clearly sending a
message that criminalising and prosecuting hate speech andhate crime is
very much part and parcel of liberal democratic regimes. Furthermore,
arguments have been made that hate speech regulation can promote,
rather than limit free speech by ‘‘lower[ing] the voices of some in order to
hear the voices of others’’,62 thereby balancing out, or compensating for,
inequalities in access to platforms in the exercise of the freedom of
expression and in participation in public communication.

61 The latter reason is particularly important since it can be argued, as it is here,
that all Article 21 EUCFR prohibited grounds – one of which is ‘‘political or other

opinion’’ – should be incorporated into hate crime/speech legislation. Alternative
way of ensuring that dissident political voices are not criminalised would be by
specifically exempting such anti-government speech and any other relevant contexts
(e.g., satire, art etc.) from criminalisation and consequent sanctioning.

62 Fiss, The Irony of Free Speech (Harvard UP, 1996), at 83.
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3.2 Endangerment or Violation of Public Order

Another important issue is linked to tying the elements of hate speech
to public order violations or endangerment. Some existing criminal-
isations or interpretations of criminalisations include a violation (or
at minimum endangerment) of public order as an element of the
offence, a necessary condition to be fulfilled in order to meet the
criteria of hate speech.63 Should such an element not be present in the
actual manifestation of impeached conduct, the act in question would
not be acknowledged as a criminal offence of hate speech, and con-
sequently not prosecuted.

This view is controversial if not problematic in view of today’s
knowledge on the impact, harms and victims of hate speech. The
Framework Decision stipulates that Member States may choose to
punish only conduct which is either carried out in a manner likely to
disturb public order or which is threatening, abusive or insulting
(Article 1, para. 2). While it therefore allows different options to
Member States, for example, to punish the relevant conduct executed

63 The German Criminal Code (‘‘StGB’’), for example, in Section 130

(Volksverhetzung), para. 1, requires that punishable speech which incites hatred
against national, racial, religious group or a group defined by their ethnic origin,
against sections of population or individuals belonging to those groups and sections,

or calls for violent or arbitrary measures against them (para. (1)1), or violates the
human dignity of others by insulting, maliciously maligning or defaming such groups
and individuals (para. (1)2) be committed ‘‘in a manner which is suitable for causing

a disturbance of the public peace’’. Similarly, in Slovenia, the Legal opinion of the
Supreme State Prosecutor’s Office from February 2013 interpreted the existing
Article 297 of the Criminal Code (‘‘KZ’’), titled ‘‘Public incitement to hatred, vio-
lence or intolerance’’, as requiring that the element of public order violation or

endangerment, specifically concrete danger to public order, be fulfilled in every case.
The Supreme Court, in its judgment of 4 July 2019, clarified that there are two ways
in which the prohibited conduct can be committed – either in a way that can

endanger or disturb public order (where, moreover, potential endangerment suffices)
or by using threat, verbal abuse or insult – as stipulated in the relevant provision).
ECRI 2019 report on Slovenia expressed the concern that ‘‘the causal link of public

disturbance provided by the law and the even stricter requirements contained in the
Prosecutor General’s legal opinion have caused a significant impunity gap’’ (ECRI
report on Slovenia (fifth monitoring cycle), adopted on 3 April 2019 (Council of
Europe, 2019), p. 11 (https://rm.coe.int/fifth-report-on-slovenia/168094cb00). Fol

lowing said judgment, however, the Supreme State Prosecution changed its legal
opinion on the interpretation of Article 297 (https://ec.europa.eu/info/sites/default/
files/2021_rolr_country_chapter_slovenia_en.pdf, p. 17). Some other Member States

require the conduct to be dependent on it being likely to disturb public order (see
Implementation report, supra note 36, p. 6).
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only in these two ways64 or to choose between the two mentioned
ways (e.g., criminalise conduct only if it is carried out in a manner
likely to disturb public order or, alternatively, only if it is executed in
the second mentioned way), the reports by the UN’s Committee on
the Elimination of Racial Discrimination (CERD) criticise states
linking criminalisation of such conduct to public order.65

There has been an observable shift in the perception and under-
standing of harms of hate speech, which is undoubtedly connected
also to the societal sensibilisation to long-invisible or less visible
victimhoods, to voices of minorities and to the increased general
knowledge, based on research on the dynamics and impact of such
conduct. The primary legal good (or legal interest, Rechstgut) vio-
lated by hate speech is human dignity, i.e., dignity of the victimised
person, and the primary harm therefore the harm arising out of
violation of this legal good. Consequently, this needs to be appro-
priately recognised by criminal law and become (where this is not
already the case) the main object of protection and the main reason
that prima facie legitimises criminal law intervention – and not any
public order disturbance.66

3.3 Harm or Offence?

An additional consideration for legitimate criminalisation in crimi-
nalisation theory is whether the conduct to be prohibited entails harm
or offence, that is, is it harmful or (merely) offensive? While harm
requires a wrongful set-back to an interest (i.e., resource over which

64 Slovenia and Cyprus, for example, mirror this provision and provide both ways
of committing the offence (see the Implementation report, supra note 36, at p. 6).

65 For example, CERD committee has in its December 2015 assessment of

Slovenia’s periodic report on the implementation of said Convention, expressed the
opinion that public order and peace are not defined in international treaties and
therefore that their association with hate speech, particularly as a precondition (i.e.,

an element of the offence), is ‘‘not appropriate’’. Ministry of Foreign Affairs of the
Republic of Slovenia, ‘‘Poročilo o obravnavi združenega osmega do enajstega peri-
odičnega poročila RS o uresničevanju določil Mednarodne konvencije o odpravi

vseh oblik rasne diskriminacije na 88. zasedanju Odbora ZN za odpravo rasne
diskriminacije, 1. in 2. decembra 2015 v Ženevi – predlog za obravnavo, 1. 2. 2016’’,
p. 9 (vrs-3.vlada.si/MANDAT14/VLADNAGRADIVA.NSF/71d4985ffda5de89c

12572c3003716c4/3061c6c6ef9e967cc1257f5700475e98/$FILE/CERD1_P.pdf).
66 Nowadays, when the large proportion, perhaps the majority, of cases of hate

speech is committed online, the ‘‘public order’’ traditionally conceived is also un-

likely or impossible to be perturbed, at least in the normal or easily recognisable
ways.
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one has a legitimate claim), offence, i.e., offensive conduct, wrong-
fully causes offended mental state or psychological discomfort in
others – a state that is mostly temporary and does not involve any set-
back of an interest.67 The EU law, however, refers only to the ‘‘se-
riousness’’ of conduct, e.g., ‘‘areas of particularly serious crime’’
(Article 83 TFEU). It does not seem to require that seriousness be
linked to criminal ‘‘harm’’, which implies that ‘‘serious offence’’ may
be sufficient. Harm as such is not mentioned in the Commission’s
2011 Communication that lays out its views on a ‘‘coherent and
consistent EU Criminal Policy by setting out how the EU should use
criminal law to ensure the effective implementation of EU policies’’68

either, although it can perhaps be read into it through the require-
ment to obtain ‘‘clear factual evidence about the nature or effects of
the crime in question’’ prior to criminalisation. The policy document
on model criminal-law provisions produced by the Council, however,

67 This is a traditional distinction in the criminalisation theory (philosophy of

criminal law), which is concerned with the question of what sort of criminalisation is
justified, i.e., what types of conduct it is legitimate to criminalise and why. As the
scope of this article does not permit to delve into this matter and offence-harm

distinction further, please see the following for more detail: Feinberg, Harm to
Others - The Moral Limits of the Criminal Law (Oxford University Press, 1984);
Feinberg, Offense to Others - The Moral Limits of the Criminal Law (Oxford

University Press, 1985); Ashworth, Principles of Criminal Law (Oxford University
Press, 1999); Duff, ‘‘Harms and wrongs’’, 5 Buffalo Criminal Law Review (2001), 13–
45; Simester and Sullivan, Criminal Law Theory and Doctrine (Hart, 2003); von
Hirsch, ‘‘Das Rechtsguts Begriff und das �Harm Principle’’’ in Hefendehl, von Hirsch

and Wohlers (Eds.), Die Rechtsgutstheorie – Legitimationsbasis des Strafrechts oder
dogmatisches Glasperlenspiel? (Nomos, 2003), 13–25; Peršak, Criminalising Harmful
Conduct: The Harm Principle, Its Limits and Continental Counterparts (Springer,

2007); Simester and von Hirsh, Crimes, Harms, and Wrongs: On the Principles of
Criminalisation (Hart, 2011); Peršak, ‘‘EU criminal law and its legitimation: in search
for a substantive principle of criminalisation’’, 26 European Journal of Crime,

Criminal Law and Criminal Justice (2018), 20–39.
68 COM(2011) 573 final, ‘‘Communication from the Commission to the European

Parliament, the Council, the European Economic and Social Committee and the

Committee of the Regions. Towards an EU Criminal Policy: Ensuring the effective
implementation of EU policies through criminal law’’, 20 Sept. 2011, p. 11. As harm
is not explicitly mentioned, the Commission Communication does not in principle

exclude the criminalisation based on other substantive principles, e.g., on the ‘‘of-
fence principle’’.
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clearly refers to ‘‘harm’’,69 while the European Parliament opted for
‘‘damage’’.70

Despite the primary legislation not invoking harm directly,
thereby allowing the possibility of criminalising offence as well, the
latter is more controversial in the modern criminal law systems. In the
Enlightenment-led model of liberal democracy, the norm so far has
been to criminalise only the most morally reprehensible and seriously
harmful conduct, while leaving the merely unpleasant, offensive,
uncivil behaviour to be censured through informal social control.
Hate crime criminalisation may thus, at first blush, be considered
easier to justify than hate speech criminalisation, considering that
with hate crime the predicate conduct is already, unequivocally
recognised as a crime – criminal harm, while some might argue that
hate speech is nothing more than ‘‘offence’’, e.g., a type of insult.
Nevertheless, extant research, as will be shown, demonstrates that
hate speech includes proper harm-to-others,71 therefore any objec-
tions to its criminalisation that may be raised on the basis of its ‘‘mere
offensiveness’’ – which, one may argue, should be tolerated in a
pluralist society (cf Handyside v. UK)72 – do not hold much weight.

69 ‘‘The criminal provisions should focus on conduct causing actual harm or
seriously threatening the rights or essential interest which is the object of protection;
that is, avoiding criminalisation of a conduct at an unwarrantably early stage.’’

Council of the European Union, ‘‘Council Conclusions on model provisions, guiding
the Council’s criminal law deliberations’’, 2979th Justice and Home Affairs Council
meeting, Brussels, 30 Nov. 2009, p. 3.

70 Criminal provisions should in its view focus on the conduct causing ‘‘significant
pecuniary or non-pecuniary damage to society, individuals or a group of individu-

als’’. European Parliament, ‘‘European Parliament resolution of 22 May 2012 on an
EU approach to criminal law’’, 2010/2310(INI), p. 2.

71 Hate speech may be considered to be ‘‘harmfully offensive’’, i.e., offensive, while

also containing (direct psychological) harm. For an in-depth discussion on this, see
Peršak, ‘‘Pathways to the criminalisation of emotional distress: an offence- and
harm-based typology’’, 63 International Journal of Law, Crime and Justice (2020,

Article 100416), 1–13.
72 In Handyside v. The United Kingdom (Appl. No. 5493/72, judgment of 7

December 1976, para. 49), the ECtHR established the principle (known thereafter as

the Handyside formula) that ‘‘freedom of expression … is applicable not only to
‘‘information’’ or ‘‘ideas’’ that are favourably received or regarded as inoffensive or
as a matter of indifference, but also to those that offend, shock or disturb the State or

any sector of the population. Such are the demands of … pluralism, tolerance and
broadmindedness without which there is no �democratic society’’’.
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IV ARTICLE 83(1) CONDITIONS FOR INCLUSION OF NEW
EU CRIMES ON THE LIST

We shall now turn to assessing whether hate crime and hate speech
meet the requirements set out in Article 83(1) TFEU, namely: areas
of crime that are particularly serious and entail cross-border
dimension, and whose criminalisation is justified on the basis of
developments in crime.

4.1 Area of Crime

Article 83(1) TFEU speaks of ‘‘areas of crime’’, and the Commis-
sion’s initiative aims at adding hate crime and hate speech to the list
as ‘‘other areas of crime’’.73 While hate crime can be considered an
‘‘area’’, encompassing a myriad of criminal offences (predicate
crimes) that have been committed with a hate motive, one may
wonder whether hate speech is as such a crime ‘‘area’’. It seems to be
a specific criminal offence, rather than an ‘‘area of crime’’. Although
this should not present a problem, objections that may be raised in
this regard could be addressed in two ways.

One, more systemic, way would be to suggest to include hate
speech as a single offence under a more general crime category or area
of ‘‘hate crime’’. While, in literature, they are often assessed sepa-
rately74 – mostly, it seems, in order to avoid freedom of expression
issues in justifying the criminalisation – an argument could be made
that hate speech is part of hate crime. Similar to the case of murder
which when committed out of hateful motives or prejudice towards a
member of the group with protected attributes becomes a hate crime,
hate speech could be considered as seriously ‘‘harmfully offensive’’ or
harmful speech (often already criminalised in some way in many
jurisdictions, e.g., as an insult or defamation) committed with the
relevant hate-crime-related elements.

Alternatively, one could argue that the description of EU crimes
listed in Article 83(1) as ‘‘areas of crime’’ is merely there to allow the
criminalisation of wider harmful conduct that is in some substantive
and relevant way linked to the mentioned crimes, but that it does not
exclude or prevent any of the therein listed crimes (crime areas) from
constituting a criminal offence in itself. Terrorism, for example, is one

73 See Summary, supra note 2.
74 Hate speech also falls outside OSCE’s definition of hate crime. See its latest

report, supra note 27.
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of the listed crime areas, allowing the criminalisation (or setting of
minimum rules…) of terrorism-related activities, such as terrorism
financing and so forth, yet it is also a criminal offence in its own right.
Similar applies, for example, to money laundering75 and many, if not
all, other Article 83(1)-listed crime areas.

In the initiative that was later adopted in the form of Communi-
cation, however, the Commission decided to argue that hate speech
and hate crime are not ‘‘areas of crime’’, as suggested initially, but
one single area of crime, as hate speech and hate crime share an
intrinsic feature, i.e., the element of hatred, targeting persons or
groups of persons sharing or perceived as sharing the same protected
characteristic(s).76 While this categorisation of crime based on the
underlying emotion (hatred, in this case) stimulating offences, rather
than on the targeted object, protected legal value/good or conduct
itself, is somewhat unusual and potentially raises some questions (one
may wonder, for example, whether terrorism would not then qualify
under this area as well), it is certainly an interesting way of organising
crime into crime areas.

4.2 Particular Seriousness (of Harm)

Any criminalisation exercise, be it national or European, should start
with the question: is this conduct seriously harmful to others? In
criminal law theory, this is known as the harm principle, originally
espoused by Mill (as a ‘‘liberty principle’’) and phrased by Feinberg
as stating that: ‘‘[i]t is always a good reason in support of penal
legislation that it would be effective in preventing (eliminating,
reducing) harm to persons other than the actor (the one prohibited
from acting) and there is no other means that is equally effective at no
greater cost to other values’’.77

75 For example, terrorism as such is criminalised in Article 108, while money

laundering in Article 245 of the Criminal Code of the Republic of Slovenia (OJ RS,
no. 50/12, 6/16, 54/15, 38/16, 27/17, 23/20, 91/20 and 95/21).

76 See Communication, supra note 1, at p. 7 (adopted after the submission of this
article).

77 Feinberg, Harmless Wrongdoing - The Moral Limits of the Criminal Law (Ox-

ford University Press, 1988), p. xix. See also Feinberg,Harm to Others, supra note 67.
John Stuart Mill articulated the principle as: ‘‘… the only purpose for which power
can be rightfully exercised over any member of a civilised community, against his

will, is to prevent harm to others’’. Mill, On Liberty and Other Essays (Oxford
University Press, 1991, orig. 1859), p. 14.
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The prevailing approach in Article 83(1) – in contrast to Article
83(2)78 – can be said to be based on the harm principle, as harm (or
‘‘particularly serious crime with cross-border dimension’’) evidently
transpires through the listed EU crimes and clearly seems to be the
main guiding principle here. Similar conduct has already been
recognised as harmful and criminalisation-worthy in EU Member
States, which have in some way or another already criminalised the
listed conduct (or conducts related to the listed crime areas) in their
criminal codes.79

While large-scale empirical studies on the impact of hate crime and
hate speech are still relatively scarce, the existing studies show that
the detrimental effects of such crime and speech on the individual as
well as on members of his or her community (who share the protected
personal attribute for which the victim was singled out) are seriously
harmful and long-term, which demonstrates their particular serious-
ness. Apart from the harm caused to the victim and their community,
said crime also impacts on society more generally. The relevant harms
could therefore be broadly categorised into three groups: (i) harm to
the individual victim (the most inner circle of harm), (ii) harms to
indirect victims (i.e., to the individual victim’s community with whom
they share the relevant personal characteristic), and (iii) wider society.

Hate crime has been described as ‘‘message crime’’, devised to
convey a message from the offender to the victim and their wider
community that they ‘‘don’t belong’’.80 It is the victim’s identity that
is being directly targeted by hate crime, which affects the impact and
perseverance of the emotional and psychological consequences. Sex-
ual minorities are, for example, exposed to higher health risks for
anxiety and depression, obesity, higher rates of some forms of cancer,

78 I argue elsewhere that a clear criminalisation principle – at least one established
as such in the criminalisation theory – is lacking in Article 83(2). See Peršak (2018),
supra note 67.

79 Mitsilegas notes that these areas have been flagged by the international com-
munity and the Union as ‘‘global security threats’’, calling Art 83(1)-based crimi-
nalisation ‘‘securitised criminalisation’’ (Mitsilegas, EU Criminal Law after Lisbon:

Rights, Trust and the Transformation of Justice in Europe (Hart, 2016), pp. 58–62).
Others have pointed out that the listed crimes are related to types of criminal
activities that have either arisen or become more pronounced in the late 20th and

early 21st century owing to globalisation and technological changes (see Chaves,
‘‘EU’s harmonization of national criminal law: Between punitiveness and modera-
tion’’, 21 EPL (2015), 527–553, at 544).

80 Chakraborti, ‘‘Introduction: Hate crime victimization’’, 18 International Review
of Victimology (2011), 3–6, at 3.
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risky drinking patterns, especially among sexual minority women and
transgender individuals, which only increases their vulnerability.81

Prejudice events can be more harmful for their physical health than
general life stressors that are not motivated by prejudice.82 Harmful
consequences, moreover, extend to the victim’s group or community
that shares the same personal characteristics as the immediate victim.
Some describe these as ‘‘in terrorem effects’’ of hate crime, noting that
members of such groups display strikingly similar patterns of emo-
tional and behavioural responses to those experienced by the proxi-
mal or immediate victim.83 FRA emphasises that ‘‘[h]ate-motivated
harassment and violence chip away at people’s trust in public insti-
tutions and undermine feelings of attachment to their country of
residence’’, which impedes social integration.84 Wider social costs
include the spreading of nationalism, racism, sexism, xenophobia and
leading to other hate crime, violence and neo-fascism.85 Young
people, ethnic minorities, persons with limitations in their usual
activities (due to a health problem or disability), lesbian, gay or
bisexual people or those who identify in another way, experience
physical violence at higher rates.86 Hate crime also undermines social
cohesion and social stability by creating civil strife between groups.87

It undercuts fundamental values of a liberal democratic system, e.g.,
tolerance, pluralism and the ‘‘public good of inclusiveness’’.88

On the one hand, the EU should be careful not to fall into the trap
of casting too wide a net of social control when contemplating
criminalisation. While hate crime and hate speech are complex phe-
nomena, rendered particularly salient or exacerbated by today’s so-
cial phenomena such as fake news, populism, rule of law and

81 Hequembourge, ‘‘Victimization among special populations: Sexual minorities/

LGBTs’’ (NIJ, 2014) (https://www.ojp.gov/pdffiles1/nij/248746.pdf).
82 Frost, Lehavot and Meyer, ‘‘Minority stress and physical health among sexual

minority individuals’’, 38 Journal of Behavioral Medicine (2013), 1–8.
83 Perry and Alvi, ‘‘�We are all vulnerable’: The in terrorem effects of hate crimes’’,

18 International Review of Victimology (2011), 57–71.
84 FRA, supra note 28, at p. 3.
85 European Parliament, ‘‘Resolution on the rise in neo-fascist violence in Eur-

ope’’ (2018/2869(RSP), 25 Oct 2018.
86 FRA, ‘‘Crime, safety and victims’ rights: Fundamental rights survey’’ (Publi-

cations Office of the European Union, 2021), p. 111.
87 Al-Hakim, ‘‘Making room for hate crime legislation in liberal societies’’, 4

Criminal Law and Philosophy (2010), 341–358.
88 Waldron, The Harm in Hate Speech (Harvard University Press, 2012).
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democracy crises, extremism and radicalisation, the focus should
remain primarily on the first (and potentially the second) group of
victims who can be considered immediate victims, i.e., the ones
experiencing immediate harm. The immediate, direct harm must be
the one justifying any criminalisation and consequently EU action
under Article 83 TFEU. Further away, the issues of legitimacy of
criminalisation with regard to ‘‘remote’’ harms (including problems
of imputation, causation and intervening acts) come into play.89

While such more distant harm is not negligible and can support ac-
tion against socially undesirable conduct, it alone would not justify
punitive state or supranational response.

On the other hand, a particular consideration should be given to
political hate speech. Whereas the Commission’s Roadmap on the
initiative to extend the list of EU crimes to hate speech and hate crime
does not pay particular attention to political hate speech as such, the
latter is particularly insidious and detrimental due to its impact, e.g.,
for normalising such discourse, de-sensitising the public, and inspir-
ing it to speak and act in the same way. Even though, in principle, it
may be difficult to legislatively address such hate speech dissimilarly
to, and particularly more harshly than, other types of hate speech – as
political speech is privileged in the ECtHR case law90 – concerns
regarding this type of hate speech are valid, and increasingly raised.91

4.3 Cross-Border Dimension

According to Article 83(1) TFEU, the cross-border dimension of a
crime can result either from the nature or impact of such criminal
offences, or from a special need to combat them on a common basis.

The cross-border requirement may seem, at first sight, the weakest
link here. Neither the nature nor the impact of all hate crime and all

89 See, e.g., Simester and von Hirsch, supra note 67, pp. 59–69.
90 Political expression exercised by elected representatives of the people and

journalists is given a privileged status; in the case of the former, because they
‘‘represent the electorate, draw attention to their preoccupations and defend their

interests’’ and, for journalists, because of their contribution to public debates on
matters of public interest. See ECtHR, Lombardo v Malta, Appl. No. 7333/06,
judgment of 24 April 2007, para 53.

91 For example, ECRI ‘‘Declaration on the use of racist, antisemitic and xeno-
phobic elements in political discourse’’, adopted on 17 March 2015; ECRI ‘‘General
Policy Recommendation No. 15 on Combating Hate Speech’’, adopted on 8

December 2015 (CRI(2016)15); CERD report for Slovenia, supra note 65; ECtHR,
Féret v. Belgium, Appl. No. 15615/07, judgment of 16 July 2009.
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hate speech is inherently or intrinsically of transnational character;
however, it can be and to a significant extent is, particularly its im-
pact. Examples of cross-border nature and impact of hate crime and
hate speech include prejudice-motivated offences directed towards
immigrants or non-nationals who enter a Member State of hate
speech perpetrators. The non-national victim is here a recipient of
criminal services – to borrow from the freedom-of-services termi-
nology – that adds the cross-border element to hate crime committed
against them. In the case of online hate speech, the cross-border
dimension is obvious. Considering the large proportion of such crime
is performed in cyberspace that knows no borders, its nature and
impact are clearly or typically transnational. When xenophobic hate
speech is not migrating across borders,92 it is often targeting those
across borders and those within them who have foreign roots or
ancestors of foreign origin. Such hate speech has impact not only on
affected communities inside but also those outside the country,
through communication between the two. Furthermore, it may in-
spire or encourage similar crimes in other Member States.

Increased hate crime and hate speech could also have the effect of
discouraging free movement, one of the four freedoms of EU law, to
those EU Member States. The noticeable increase in racist and
nationalistic hate speech and hate crime around the time of the Brexit
referendum (while the UK was still a member of the EU) reduced the
attractiveness of UK for EU nationals who already lived and worked
there, affecting their motivation to stay.93 Hate speech against
LGBTQI+, even more so if emerging from official channels, has also
a chilling effect on members of these communities who are consid-
ering moving to such a state. It thus impedes free movement of such
individuals to EU Member States that are perceived hostile to a

92 ‘‘Migrating’’ in the sense of being committed in a way that involves cross-border

activity. Cf Miettinen, Criminal Law and Policy in the European Union (Routledge,
2013), p. 145.

93 Milner, Nielsen and Norris, ‘‘Brexit and European doctors’ decisions to leave

the United Kingdom: a qualitative analysis of free-text questionnaire comments’’, 21
BMC Health Services Research (2021, Article no. 188), 1–8.
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particular gender, gender identity or sex orientation.94 The free
movement of persons entails that citizens of different nationalities
travel and work in countries that they may not be nationals of, which
increases opportunities for offenders to act upon their prejudice, e.g.,
xenophobia, and engage in hateful expression. Moreover, increasing
social, national, religious and ethnic diversity is likely to provide
further opportunities for confronting and dealing (positively and
negatively) with prejudices of all sorts.

The existing reports on a notable difference in Member States’
legal regimes with regard to hate crime and hate speech implemen-
tation highlight the fact that there is a special need to combat such
crimes on a common basis, particularly as they touch upon core EU
values. The Framework Directive implementation report as well as
various FRA surveys, in addition to reports by other international
organisations mentioned above, demonstrate that such crime is not
effectively tackled by Member States individually. The issue of
prosecutorial or judicial reluctance to process such crime also sub-
stantiates the claim that there is a need to combat hate crime and hate
speech on a common basis, including requiring accurate, consistent
and transparent data on the prevalence of specific types (subcate-
gories) of hate crime and hate speech, broken down by exact bias
motives in all Member States. Moreover, in view of the Framework
Decision’s limited prohibited grounds and discrepancy in the crimi-
nalisation of hate crime and hate speech in Member States, there is
also a need to rectify the picture of equality protection by filling the
existing legal gaps as regards the protection of victims, i.e., individ-
uals and groups that are traditionally disfavoured and discriminated
against – which is supported by the above-presented empirical data
provided by victim support organisations.

94 For a similar reasoning, arguing that the negative effect of national measures on
the right to free movement should be sufficient to establish a link with EU law (and,

specifically, allow for EU citizenship rights to become applicable), see Štrus, ‘‘Union
citizenship re-imagined: The scope of intervention of EU institutions’’ in Kochenov
(Ed.), EU Citizenship and Federalism: The Role of Rights (CUP, 2017), pp. 685–704.
In relation to Article 83 TFEU specifically, it has been argued that cross-border

dimension must be interpreted ‘‘in a really flexible way, as it is clear that even a case
with purely domestic importance could cause EU harmonisation intervention’’ (De
Pasquale and Pesce, ‘‘Article 83 [Minimum harmonisation]’’ in Blanke and Man-

giameli (Eds.), Treaty on the Functioning of the European Union - A Commentary
(Springer, 2021), pp. 1581–1596, at 1585.
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4.4 Developments in Crime

The extension of the Eurocrimes list is possible on the basis of
developments of crime, providing that conditions of Article 83(1),
subparagraph 1, relating to the substance and type of crime are met.
Statistical data on various types of hate crime and hate speech are
sometimes difficult to obtain, as the data is often unsegregated by
specific bias motivation. FRA has noted in its 2018 report that only
15 of then 28 Member States break down their hate crime data on the
various biases behind hate crime, despite the European Court of
Human Rights consistently holding that Article 14 ECHR imposes a
positive obligation on state authorities to render visible the bias
motivation of a crime.95

Even though, as a general rule, one has to be careful about
drawing conclusions about the extent of crime merely on the basis of
the recorded increases of that crime, as the latter may also result from
improvements in police recording or be ‘‘indicative of a commitment
among Member States to combat hate crimes, including through
enhanced data collection systems’’,96 available data, presented above
(in ‘‘Incidence, Prevalence and Increase in Hate Crime and Hate
Speech’’ section), reveal not only the prevalence but also increases in
certain hate crime and hate speech.

It is also likely, however, that what really or even more signifi-
cantly ‘‘developed’’ is the societal awareness of, and knowledge on,
harm generated by hate crime and hate speech, not (only) develop-
ments in the criminal phenomena as such. However, developments in
the societal realisation of the harmfulness of such crime – which is an
essential characteristic of such crime – also warrant legislative
changes, as the laws should reflect societal changes, including changes
in societal sensitivities. In his theory of the civilising process, Norbert
Elias posited a long-term trend toward declining acceptance of vio-
lence, brutality, and public suffering,97 and this may also partly ex-
plain the criminalisation of hate speech and hate crime today.

V CONCLUSION

The current EU crimes list, largely corresponding to the areas that
were subject of third-pillar legislation, conspicuously left out racism

95 FRA, ‘‘Hate crime recording’’, supra note 38.
96 Ibid, p. 99.
97 Elias, The Civilizing Process (Blackwell Publishers, 2000, orig. 1939).
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and xenophobia. The present Commission initiative plans can be seen
as the opportunity to correct this omission. While there are some
procedural hurdles to overcome98 and while some Member States
may be hesitant to embrace the proposal wholeheartedly (in general,
and particularly on certain grounds),99 it has been argued that the
Commission’s decision to carry on with the proposed initiative is
justified in view of the particular seriousness of hate crime and hate
speech harms, their cross-border impact as well as developments in
crime, amounting to the pressing need and appropriate timing for EU
action.

The Commission’s ambitious attempt to launch this initiative is
thus to be welcomed. Many EU countries face increased hate speech,
including political hate speech that normalises and stimulates further
discriminatory policies and actions.100 The same may be true of hate
crime, in view of the current data and even more so, as ODIHR
warns, in view of the fact that the lack of hate crime recording means
victims and their needs too often remain invisible.101 The EU is
legally committed to tackling discrimination – combatting social
exclusion and discrimination being among EU objectives (Article 3
TFEU) – and this entails, as a logical consequence, the prohibition of
most egregious forms of attacks against the human dignity of mem-
bers of groups who are discriminated against on the basis of certain
protected characteristics.

Seen from a wider perspective in which this crime occurs or is
particularly boosted – rule of law concerns, populist governments,

98 The procedure requires unanimity in the Council, acting with the consent of the

European Parliament. It also provides for an ‘‘emergency brake’’ (Article 83(3)
TFEU), which would suspend the ordinary legislative procedure and refer the draft
directive to the European Council.

99 Public consultation contributions and Commission’s infringement procedures
(see e.g., note 98) already provide some hints. Furthermore, political opportunism,
sometimes masked as principled resistance and national sensitivities, may also get in

the way. (On the latter, in relation to negotiations prior to the Framework Directive,
see Banach-Gutierrez and Harding, EU Criminal Law and Policy: Values, Principles
and Methods (Routledge, 2017), p. 47–48.)

100 For example, the recent Hungarian law, which prohibits or limits access
to LGBTQI content for individuals under 18, against which the European Com-

mission has promptly launched infringement action in July 2021 for breaching a
number of EU rules, Treaty principles and EUCFR rights, such as respect for human
dignity and the right to non-discrimination (https://ec.europa.eu/commission/press
corner/detail/en/ip_21_3668).

101 ODIHR, supra note 27.
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illiberalism, health and economic crises – the need to tackle the
problem of hate crime and hate speech on a common basis seems
rather difficult to dispute. Such crime goes to the heart of European
values and EU public goods,102 attacking the identity and essence of
Europe or, in a sense, the true ‘‘European way of life’’. Several EU
values, as stipulated in Article 2 of the TEU, specifically, the respect
for human dignity, freedom, equality, the rule of law and respect of
human rights, including the rights of persons belonging to minorities,
are intimately connected with the prohibition of hate crime and hate
speech. Hate crime and speech legislation – with its clear linkages to
discrimination – would provide an additional arsenal to the prohi-
bition of discrimination in other areas of social life. In a society where
‘‘pluralism, non-discrimination, tolerance, justice, solidarity and
equality between women and men prevail’’ (Article 2 TEU), there
really ought to be no place for immunity against such crime. Com-
mitment to these values requires from the Union and its Member
States to conduct an active struggle against hate crime and hate
speech. It would of course be preferable, as Rosenfeld argues, ‘‘if hate
could be defeated by reason. But since unfortunately that has failed
all too often, there seems no alternative but to combat hate speech
through regulation in order to secure a minimum of civility in the
public arena’’.103

This does not mean, however, that criminalisation is always the
answer, the best answer or the only answer. In addition to common
legal definitions of hate crime and hate speech, and minimum rules on
the definition of offences and penalties, support action should include
public awareness raising, incentivising informal social control, robust
and detailed data collection, support with administrative law104 (for
minor infractions), relevant staff training, and regular monitoring of
implementation and actual execution on the ground. Yet, with hate
speech now being able to spread throughout the world in a split
second and with nations becoming ever more socially, ethnically,
religiously and culturally diverse, the need for regulation becomes

102 Coutts, ‘‘Supranational public wrongs: the limitations and possibilities of
European criminal law and a European community’’, 54 CML Rev. (2017), 771–804,
at 771.

103 Rosenfeld, ‘‘Hate speech in constitutional jurisprudence: A comparative
analysis’’, 24 Cardozo Law Review (2003), 1523–1567, at 1567.

104 Or administrative-penal law (law on violations, regulatory offences, Ord-
nungswidrigkeiten).
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increasingly urgent.105 Moreover, the symbolic or expressive106

dimension of criminal law is not to be neglected. While in itself, this
characteristic of criminal law is insufficient to justify criminalisation,
as the latter should primarily be based on sufficiently serious and
wrongful harmfulness of the conduct in question,107 it adds to the
gravity of official condemnation of such conduct, which is an
important message to the victims of such crimes that they and their
victimisation are accorded sufficient weight and due consideration.

Publisher’s Note Springer Nature remains neutral with regard to jurisdictional
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105 Ibid, at p. 1566.
106 Sunstein, ‘‘On the expressive function of law’’, 144 University of Pennsylvania

Law Review (1996), 2021–2053; Duff, Punishment, Communication and Community
(OUP, 2001).

107 One that, moreover, also passes through other criminalisation filters, i.e., ul-

tima ratio, legality principle, rule of law and constitutional principles as well as (at
the last level) various pragmatic considerations. For more detail, see Schonsheck, On
Criminalization: An Essay in the Philosophy of the Criminal Law (Kluwer, 1984);

Peršak (2007) and, specifically relating to EU criminal law, (2018), both cited supra
note 67.
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