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In the case of E.B. v. France,
The European Court of Human Rights, sitting as a Grand Chamber composed of:

Christos Rozakis, President,
Jean-Paul Costa,
Nicolas Bratza,
Bostjan Zupancic,
Peer Lorenzen,
Frangoise Tulkens,
Loukis Loucaides,
Ireneu Cabral Barreto,
Riza Tiirmen,

Mindia Ugrekhelidze,
Antonella Mularoni,
Elisabeth Steiner,

Elisabet Fura-Sandstrém,
Egbert Myjer,

Danuté Jociené,
Dragoljub Popovic,

Sverre Erik Jebens, judges,
and Michael O'Boyle, Deputy Registrar,

Having deliberated in private on 14 March 2007 and on 28 November 2007,
Delivers the following judgment, which was adopted on the last-mentioned date:
PROCEDURE

1. The case originated in an application (no. 43546/02) against the French Republic
lodged with the Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”) by a French national, Ms E.B.
(“the applicant”), on 2 December 2002. The President of the Grand Chamber acceded to
the applicant's request not to have her name disclosed (Rule 47 § 3 of the Rules of Court).

2. The applicant alleged that at every stage of her application for authorisation to adopt
she had suffered discriminatory treatment that had been based on her sexual orientation
and had interfered with her right to respect for her private life.

3. The application was allocated to the Second Section of the Court (Rule 52 § 1 of the
Rules). On19 September 2006 a Chamber of that Section, composed of the following
judges: Ireneu Cabral Barreto, President, Jean-Paul Costa, Riza Tiirmen,

Mindia Ugrekhelidze, Antonella Mularoni, Elisabet Fura-Sandstréom, Dragoljub Popovié,



judges, and Sally Dollé, Section Registrar, relinquished jurisdiction in favour of the
Grand Chamber, neither of the parties having objected to relinquishment (Article 30 of
the Convention and Rule 72). Prior to relinquishment the Chamber had received written
comments submitted by Prof. R. Wintemute on behalf of four NGOs — Fédération
internationale des Ligues des Droits de I'Homme (FIDH); European Region of the
International Lesbian and Gay Association (ILGA—Europe); British Agencies for
Adoption and Fostering (BAAF); and Association des Parents et futurs parents Gays et
Lesbiens (APGL) — as third-party interveners (Rule 44 § 2). Those observations were
included in the case file transmitted to the Grand Chamber.

4. The composition of the Grand Chamber was determined in accordance with the
provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24.

5. The applicant, but not the Government, filed written observations on the merits.

6. A hearing took place in public in the Human Rights Building, Strasbourg, on 14
March 2007 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Ms E. Belliard, Director of Legal Affairs,
Ministry of Foreign Affairs, Agent,
Ms A.-F. Tissier, Head of the Human Rights Section,
Ms M.-G. Merloz, Drafting Secretary,
Human Rights Section,
Ms L. Neliaz, Administrative Assistant, Child and
Family Bureau, Ministry of Employment,
Social Cohesion and Housing,
Ms F. Turpin, Drafting Secretary, Legal and Contentious
Issues Office, Ministry of Justice, Advisers;

(b) for the applicant
Ms C. Mécary, of the Paris Bar, Counsel,
Mr R. Wintemute, Reader in Law, University of London,
Mr H. Ytterberg, Ombudsman against discrimination
based on sexual orientation in Sweden,
Mr A. Weiss, Advisers.
The Court heard addresses by Ms C. Mécary and Ms E. Belliard.
THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

7. The applicant was born in 1961 and lives in Lons-le-Saunier.



8. She has been a nursery school teacher since 1985 and, since 1990, has been in a stable
relationship with a woman, Ms R., who is a psychologist.

9. On 26 February 1998 the applicant made an application to the Jura Social Services
Department for authorisation to adopt a child. She wanted to investigate the possibility of
international adoption, in particular in Asia, South America and Madagascar. She
mentioned her sexual orientation and her relationship with her partner, Ms R.

10. In areport dated 11 August 1998 the socio-educational assistant and paediatric nurse
noted the following points among others:

“Ms B. and Ms R. do not regard themselves as a couple, and Ms R., although concerned
by her partner's application to adopt a child, does not feel committed by it.

Ms B. considers that she will have to play the role of mother and father, and her partner
does not lay claim to any right vis-a-vis the child but will be at hand if necessary.

Ms B. is seeking to adopt following her decision not to have a child herself.

She would prefer to explain to a child that he or she has had a father and mother and that
what she wants is the child's happiness than to tell the child that she does not want to live
with a man.

Ms B. thinks of a father as a stable, reassuring and reliable figure. She proposes to
provide a future adopted child with this father figure in the persons of her own father and
her brother-in-law. But she also says that the child will be able to choose a surrogate
father in his or her environment (a friend's relatives, a teacher, or a male friend ...).

CONCLUSION

“On account of her personality and her occupation, Ms B. is a good listener, is broad-
minded and cultured, and is emotionally receptive. We also appreciated her clear-sighted
approach to analysing problems and her child-raising and emotional capacities.

However, regard being had to her current lifestyle: unmarried and cohabiting with a
female partner, we have not been able to assess her ability to provide a child with a
family image revolving around a parental couple such as to afford safeguards for that
child's stable and well-adjusted development.

Opinion reserved regarding authorisation to adopt a child.”



11. On 28 August 1998, in her report on the interviews she had had with the applicant,
the psychologist examining her application recommended in the following terms that
authorisation be refused:

(13

Ms [B.] has many personal qualities. She is enthusiastic and warm-hearted and comes
across as very protective of others.

Her ideas about child-rearing appear very positive. Several question marks remain,
however, regarding a number of factors pertaining to her background, the context in
which the child will be cared for and her desire for a child.

Is she not seeking to avoid the “violence” of giving birth and genetic anxiety regarding a
biological child?

Idealisation of a child and under-estimation of the difficulties inherent in providing one
with a home: is she not fantasising about being able to fully mend a child's past?

How certain can we be that the child will find a stable and reliable paternal referent?

The possibilities of identification with a paternal role model are somewhat unclear. Let us
not forget that children forge their identity with an image of both parents. Children need
adults who will assume their parental function: if the parent is alone, what effects will
that have on the child's development?

We do not wish to diminish Ms [B.]'s confidence in herself in any way, still less insinuate
that she would be harmful to a child; what we are saying is that all the studies on
parenthood show that a child needs both its parents.

Moreover, when asked whether she would have wanted to be brought up by only one of
her parents, Ms B. answered no.

A number of grey areas remain, relating to the illusion of having a direct perception of
her desire for a child: would it not be wiser to defer this request pending a more thorough
analysis of the various — complex — aspects of the situation?...”

12. On 21 September 1998 a technical officer from the children's welfare service
recommended that authorisation be refused, observing that the applicant had not given
enough thought to the question of a paternal and male role model, and assumed that she
could easily take on the role of father and mother herself, while mentioning a possible
role for her father and/or brother-in-law, who lived a long way away, however, meaning
that meetings with the child would be difficult. The officer also wondered about the
presence of Ms R. in the applicant's life, noting that they refused to regard themselves as



a couple and that Ms R. had not at any time been involved in the plan to adopt. The
reasoning of the opinion ended as follows:

“I find myself faced with a lot of uncertainties about important matters concerning the
psychological development of a child who has already experienced abandonment and a
complete change of culture and language...”.

13. On 12 October 1998 the psychologist from the children's welfare service, who was a
member of the adoption board, recommended that authorisation be refused on the ground
that placing a child with the applicant would expose the child to a certain number of risks
relating to the construction of his or her personality. He referred among other things to
the fact that the applicant lived with a girlfriend but did not consider herself to be in a
couple, which gave rise to an unclear or even an unspoken situation involving ambiguity
and a risk that the child would have only a maternal role model. The psychologist went
on to make the following comments:-

13

It is as though the reasons for wanting a child derived from a complicated personal
background that has not been resolved with regard to the role as child-parent that [the
applicant] appears to have had to play (vis-a-vis one of her sisters, protection of her
parents), and were based on emotional difficulties. Has this given rise to a feeling of
worthlessness or uselessness that she is trying to overcome by becoming a mother?

Unusual attitude towards men in that men are rejected.

In the extreme, how can rejection of the male figure not amount to rejection of the child's
own image? (A child eligible for adoption has a biological father whose symbolic
existence must be preserved, but will this be within [the applicant's] capabilities?) ...”

14. On 28 October 1998 the Adoption Board's representative from the Family Council
for the association of children currently or formerly in State care recommended refusing
authorisation to adopt in the following terms:-

“...From my personal experience of life with a foster family I am now, with the benefit of
hindsight, in a position to assess the importance of a mixed couple (man and woman) in
providing a child with a home.

The role of the “adoptive mother” and the “adoptive father” in the child's day-to-day
upbringing are complementary, but different.

It is a balance that will be shaken by the child to a degree that may sometimes vary in
intensity according to how he or she experiences the realisation and acceptance of the
truth about his or her origins and history.

I therefore think it necessary, in the interests of the child, for there to be a solid balance
between an “adoptive mother” and an “adoptive father” where adoption is being
envisaged. ...”



15. On 4 November 1998 the Board's representative from the Family Council, present on
behalf of the union of family associations for the département (UDAF), referring to the
Convention on the Rights of the Child of 20 November 1989, recommended that
authorisation be refused on the ground of the lack of a paternal referent and added:

“ ... It appears impossible to build a family and bring up a child without the full support
of this partner [R.] for the plan. The psychologists' and welfare reports show her clear
lack of interest in Ms [B.]'s plan ...

In the further alternative, the material conditions for providing a child with a suitable
home are not met. It will be necessary to move house, solve the issue of how to divide
expenses between both partners, whose plans differ at least in this respect.”

16. On 24 November 1998 the head of the children's welfare service also recommended
that authorisation be refused, noting expressly that

“Ms [B.] lives with a female partner who does not appear to be a party to the plan. The
role this partner would play in the adopted child's life is not clearly defined.

There does not appear to be room for a male referent who would actually be present in
the child's life.

In these circumstances, there is a risk that the child would not find within this household
the various family markers necessary to the development of his or her personality and
well-being.”

17. In a letter of 26 November 1998 the decision of the president of the council for the
département refusing authorisation to adopt was served on the applicant. The following
reasons, among others, were given:

“... in examining any application for authorisation to adopt I have to consider the child's
interests alone and ensure that all the relevant safeguards are in place.

Your plan to adopt reveals the lack of a paternal role model or referent capable of
fostering the well-adjusted development of an adopted child.

Moreover, the place that your partner would occupy in the child's life is not sufficiently
clear: although she does not appear to oppose your plan, neither does she seem to be
involved, which would make it difficult for the child to find its bearings.

Accordingly, all the foregoing factors do not appear to ensure that an adopted child will
have a sufficiently structured family framework in which to flourish. ...”

18. On 20 January 1999 the applicant asked the president of the council for the
département to reconsider the decision refusing her authorisation to adopt.

19. The children's welfare service asked a clinical psychologist to prepare a
psychological assessment. In her report of 7 March 1999, drawn up after an interview



with the applicant, the psychologist concluded that “Ms B. ha[d] plenty to offer in
providing a home for a child (patience-values-creativity-time)”, but considered that
adoption was premature having regard to a number of problematic points (confusion
between a non-directive and /aissez-faire attitude, and ignorance of the effects of the
introduction of a third person into the home set-up).

20. On 17 March 1999 the president of the council for the département of the Jura
confirmed the refusal to grant the request for authorisation.

21. On 13 May 1999 the applicant applied to the Besangcon Administrative Court
seeking to have the administrative decisions of 26 November 1998 and 17 March 1999
set aside. She also contested the manner in which the screening process in respect of her
request for authorisation had been conducted. She pointed out that many people involved
in the process had not met her, including the psychologist from the adoption board.

22. In a judgment of 24 February 2000 the Administrative Court set aside the decisions
of 26 November 1998 and 19 March 1999, ruling as follows:

“... the president of the council for the departement of the Jura based his decision both on
“the lack of a paternal role model or referent capable of fostering the well-adjusted
development of an adopted child” and on “the place [her] partner would occupy in the
child's life”. The reasons cited are not in themselves capable of justifying a refusal to
grant authorisation to adopt. The documents in the case file show that Ms B., who has
undisputed personal qualities and an aptitude for bringing up children, and who is a
nursery school teacher by profession and well integrated into her social environment,
does offer sufficient guarantees — from a family, child-rearing and psychological
perspective — that she would provide an adopted child with a suitable home. ... Ms B. is
justified, in the circumstances of this case, in seeking to have the decisions refusing her
authorisation set aside ...”

23. The département of the Jura appealed. The Nancy Administrative Court of Appeal,

in a judgment of 21 December 2000, set aside the lower court's judgment. It found, first,
that “B. maintain[ed] that she ha[d] not been sent a personality test, but [did] not allege
that she [had] asked for the document and that her request [had been] refused” and that
the 4th paragraph of Article 63 of the Family and Social Welfare Code “[did] not have the
effect of precluding a report from being drawn up on the basis of a summary of the main
points of other documents. Hence, the fact that a psychologist [had drawn] up a report
just on the basis of information obtained by other people working on the case and without
hearing submissions from the applicant [did] not invalidate the screening process carried
out in respect of Ms B.'s application for authorisation to adopt ...”.

24. The court went on to find that

“... the reasons for the decisions of 26 November 1998 and 17 March 1999, which were
taken following an application for reconsideration of the decision of the president of the
council for the département of the Jura rejecting the application for authorisation to adopt
submitted by Ms B., are the absence of “identificational markers” due to the lack of a
paternal role model or referent and the ambivalence of the commitment of each member



of the household to the adoptive child. It can be seen from the documents in the file, and
particularly the evidence gathered during the examination of Ms B.'s application, that
having regard to the latter's lifestyle and despite her undoubted personal qualities and
aptitude for bringing up children, she did not provide the requisite safeguards — from a
family, child-rearing and psychological perspective — for adopting a child...;

... contrary to Ms B.'s contentions, the president of the council for the département did
not refuse her authorisation on the basis of a position of principle regarding her choice of
lifestyle. Accordingly, and in any event, the applicant is not justified in alleging a breach
... of the requirements of Articles 8 and 14 of the Convention...”.

25. The applicant appealed on points of law. On 5 June 2002 the Conseil d'Etat
dismissed her appeal in a judgment giving the following reasons:

“... Regarding the grounds for refusing Ms B. authorisation:

Firstly, the fact that a request for authorisation to adopt a child is submitted by a single
person, as is permitted by Article 343-1 of the Civil Code, does not prevent the
administrative authority from ascertaining, in terms of child-rearing and psychological
factors that foster the development of the child's personality, whether the prospective
adoptive parent can offer — in her circle of family and friends — a paternal “role model or
referent” where the application is submitted by a woman ...; nor, where a single person
seeking to adopt is in a stable relationship with another person, who will inevitably be
required to contribute to providing the child with a suitable home for the purposes of the
above-mentioned provisions, does this fact prevent the authority from determining — even
if the relationship in question is not a legally binding one — whether the conduct or
personality of the third person, considered on the basis of objective considerations, is
conducive to providing a suitable home. Accordingly, the Administrative Court of Appeal
did not err in law in considering that the two grounds on which the application by Ms [B.]
for authorisation as a single person was refused — namely, the “absence of identificational
markers due to the lack of a paternal role model or referent” and “the ambivalence of the
commitment of each member of the household to the adoptive child” — were capable of
justifying, under the above-mentioned provisions of the decree of 1 September 1998, the
refusal to grant authorisation;

Secondly, with regard to Ms [B.]'s assertion that, in referring to her “lifestyle” to justify
the refusal to grant her authorisation to adopt, the Administrative Court of Appeal had
implicitly referred to her sexual orientation, it can be seen from the documents submitted
to the tribunals of fact that Ms [B.] was, at the time of the examination of her application,
in a stable homosexual relationship. As that relationship had to be taken into
consideration in the needs and interests of an adopted child, the court neither based its
decision on a position of principle in view of the applicant's sexual orientation nor
breached the combined requirements of Articles 8 and 14 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms; nor did it breach the
provisions of Article L. 225-2 of the Criminal Code prohibiting sexual discrimination;



Thirdly, in considering that Ms [B.], “having regard to her lifestyle and despite her
undoubted personal qualities and aptitude for bringing up children, did not provide the
requisite safeguards — from a family, child-rearing and psychological perspective — for
adopting a child”, the Administrative Court of Appeal, which did not disregard the
elements favourable to the applicant in the file submitted to it, did not distort the contents
of the file;

It follows from the foregoing that Ms [B.] is not justified in seeking to have set aside the
above-mentioned judgment, which contains adequate reasons ...”.

II. RELEVANT LAW AND PRACTICE
A. Domestic law
1. The Civil Code
26. The relevant provisions at the material time read as follows:
Article 343

“Adoption may be applied for by a married couple who have not been judicially
separated and have been married for more than two years or are both over twenty-eight
years of age.”
Article 343-1
“Adoption may also be applied for by any person over twenty-eight years of age. ...”
2. Family and Social Welfare Code
27. The relevant provisions at the material time read as follows:
Article 63
“Children in State care may be adopted either by persons given custody of them by the
children's welfare service wherever the emotional ties that have been established between
them warrant such a measure or by persons granted authorisation to adopt ...
Authorisation shall be granted for five years, within nine months of the date of the
application, by the president of the council for the relevant département after obtaining
the opinion of a[n] [adoption] board. ...”

Article 100-3

“Persons wishing to provide a home for a foreign child with a view to his or her adoption
shall apply for the authorisation contemplated in Article 63 of this Code.”



3. Decree no. 98-771 of 1 September 1998 establishing the arrangements for appraising
applications for authorisation to adopt a child in State care

28. The relevant provisions of the decree read as follows:

Article 1

“Any person wishing to obtain the authorisation contemplated in the first paragraph of
Article 63 and Article 100-3 of the Family and Social Welfare Code must submit an
application to that end to the president of the council for the département in which he or
she resides. ...”

Article 4

“Before issuing authorisation, the president of the council for the relevant département
must satisfy himself that the conditions in which the applicant is proposing to provide a
child with a home meet the needs and interests of an adopted child from a family, child-
rearing and psychological perspective.

To that end, he shall order inquiries into the applicant's circumstances ...”

Article 5

“The decision shall be taken by the president of the council for the relevant département
after consulting the adoption board ...”

B. International Conventions
1. Draft European Convention on the Adoption of Children

29. The relevant provisions of this draft Convention, currently being examined by the
Committee of Ministers of the Council of Europe, provide inter alia:

Article 7 — Conditions for adoption

“l. The law shall permit a child to be adopted:

a. by two persons of different sex

1. who are married to each other, or

ii. where such an institution exists, have entered into a registered partnership together;
b. by one person.

2. States are free to extend the scope of this convention to same-sex couples who are
married to each other or who have entered into a registered partnership together. They are



also free to extend the scope of this convention to different-sex couples and same-sex
couples who are living together in a stable relationship.”

2. International Convention on the Rights of the Child

30. The relevant provisions of the Convention on the Rights of the Child adopted by the
General Assembly of the United Nations on 20 November 1989 and which came into
force on 2 September 1990 read as follows:

Article 3

“1. In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is necessary for
his or her well-being, taking into account the rights and duties of his or her parents, legal
guardians, or other individuals legally responsible for him or her, and, to this end, shall
take all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities responsible for
the care or protection of children shall conform with the standards established by
competent authorities, particularly in the areas of safety, health, in the number and
suitability of their staff, as well as competent supervision.”

Article 4

“States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Convention. With
regard to economic, social and cultural rights, States Parties shall undertake such
measures to the maximum extent of their available resources and, where needed, within
the framework of international co-operation.”

Article 5

“States Parties shall respect the responsibilities, rights and duties of parents or, where
applicable, the members of the extended family or community as provided for by local
custom, legal guardians or other persons legally responsible for the child, to provide, in a
manner consistent with the evolving capacities of the child, appropriate direction and
guidance in the exercise by the child of the rights recognized in the present Convention.”

Article 20
“I1. A child temporarily or permanently deprived of his or her family environment, or in

whose own best interests cannot be allowed to remain in that environment, shall be
entitled to special protection and assistance provided by the State.



2. States Parties shall in accordance with their national laws ensure alternative care for
such a child.

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption
or if necessary placement in suitable institutions for the care of children. When
considering solutions, due regard shall be paid to the desirability of continuity in a child's
upbringing and to the child's ethnic, religious, cultural and linguistic background.”

Article 21

“States Parties that recognize and/or permit the system of adoption shall ensure that the
best interests of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities who
determine, in accordance with applicable law and procedures and on the basis of all
pertinent and reliable information, that the adoption is permissible in view of the child's
status concerning parents, relatives and legal guardians and that, if required, the persons
concerned have given their informed consent to the adoption on the basis of such
counselling as may be necessary;

(b) Recognize that inter-country adoption may be considered as an alternative means of
child's care, if the child cannot be placed in a foster or an adoptive family or cannot in

any suitable manner be cared for in the child's country of origin;

(c) Ensure that the child concerned by inter-country adoption enjoys safeguards and
standards equivalent to those existing in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement
does not result in improper financial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding
bilateral or multilateral arrangements or agreements, and endeavour, within this
framework, to ensure that the placement of the child in another country is carried out by
competent authorities or organs. ...”

3. Hague Convention of 29 May 1993 on the Protection of Children and Co-operation in
Respect of International Adoption

31. The relevant provisions of the Hague Convention of 29 May 1993 provide:
Article 5

“An adoption within the scope of the Convention shall take place only if the competent
authorities of the receiving State:

a) have determined that the prospective adoptive parents are eligible and suited to adopt;



b) have ensured that the prospective adoptive parents have been counselled as may be
necessary; and

c) have determined that the child is or will be authorized to enter and reside permanently
in that State.”

Article 15

“1. If the Central Authority of the receiving State is satisfied that the applicants are
eligible and suited to adopt, it shall prepare a report including information about their
identity, eligibility and suitability to adopt, background, family and medical history,
social environment, reasons for adoption, ability to undertake an intercountry adoption, as
well as the characteristics of the children for whom they would be qualified to care.

2. It shall transmit the report to the Central Authority of the State of origin.”
THE LAW

32. The applicant alleged that she had suffered discriminatory treatment that had been
based on her sexual orientation and had interfered with her right to respect for her private
life. She relied on Article 14 of the Convention taken in conjunction with Article 8,
which provide:

Article 8

“1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in
the interests of national security, public safety or the economic well-being of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.”

Atrticle 14

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.”

I. ADMISSIBILITY

A. Submissions of the parties

1. The applicant



33. The applicant stated that adoption by homosexuals fell into three quite distinct
categories: first, it might be a single person seeking to adopt, in a member State where
adoptions by single persons were permitted (even if only in exceptional cases), in which
case any partner the individual might have acquired no parental rights as a result of the
adoption (individual adoption); second, one member of a same-sex couple might seek to
adopt the child of the other partner, so that both partners had parental rights vis-a-vis the
child (second-parent adoption); and lastly, both members of a same-sex couple might
seek to jointly adopt a child with no prior connection with either partner, so that both
partners simultaneously acquired parental rights vis-a-vis the child (joint adoption). The
applicant specified that she had applied for individual adoption, which was the simpler
legal option.

34. She emphasised the importance of obtaining authorisation, which, in practice, was a
precondition to adopting a child in France or abroad.

35. The applicant did not claim a right to adopt, which — irrespective of the sexual
orientation of the prospective adoptive parent — did not exist. Nevertheless, she submitted
that Article 14 of the Convention, taken in conjunction with Article 8, was applicable to
the present case. Firstly, the opportunity or chance of applying for authorisation to adopt
fell within the scope of Article 8 both with regard to “private life”, since it concerned the
creation of a new relationship with another individual, and “family life”, since it was an
attempt to create a family life with the child being adopted. Secondly, a person's sexual
orientation, which was an aspect of their private life, accordingly fell within the scope of
Article 8.

2. The Government

36. The Government contended that the application was inadmissible, since the
complaint fell outside the scope of Article 8 of the Convention and, consequently, Article
14. In any event, unlike in Fretté (Fretté v. France, no. 36515/97, § 32, ECHR 2002-1),
the refusal to grant the applicant authorisation had not been based, explicitly or implicitly,
on the applicant's sexual orientation and could not therefore amount to direct or indirect
discrimination based on her homosexuality.

37. The reason for refusing her authorisation had been dictated by the child's interests
alone and had been based on two grounds: lack of a paternal referent and the ambivalence
of the applicant's partner's commitment to her adoption plans.

38. With regard to the ground relating to the lack of a paternal referent, the Government
pointed out that many professionals considered that a model of sexual difference was an
important factor in a child's identity and that it was perfectly understandable that the
social services of the département should take into consideration the lack of markers
enabling a child to construct its identity with reference to a father figure. The
Government cited decisions of the domestic courts in support of their submission that any
other heterosexual applicant whose immediate circle of family and friends did not include
a member of the opposite sex would have had their application refused on the same
ground.



39. With regard to the second ground, the Government submitted at the outset that the
lack of commitment on the part of the applicant's partner was an established fact. They
observed that the applicant continued to deny the relevance of that fact, whereas it was
legitimate to have regard to the conduct of a prospective adoptive parent's immediate
circle of family and friends where there were plans to bring a child into the home.
Irrespective of the lack of legal consequences for the partner, the arrival of a child would
change the balance of the receiving couple and the family unit, and an adopted child's
previous history made it all the more important to assess the solidity of a couple's
approach to any plan to adopt. Accordingly, apart from the fact that R. would necessarily
be involved in the child's day-to-day life, her lack of involvement could be seen as a
source of insecurity for the child with the risk that the child would find him or herself in
competition with the applicant's partner for the applicant's time and affection. In the
Government's submission, that ground could not be said to be related to the applicant's
sexual orientation, as had been borne out by the decisions of the domestic courts.

40. In the Government's view, the circumstances of the present case were therefore very
different from those in Fretté (cited above) and it should be stressed that the French
administrative and judicial authorities had given paramount consideration to what lay in
the best interests of the child. Those best interests were central to many international
instruments binding on France. There was no right to a child or right to authorisation to
adopt one. Adoption was a measure taken for the child's protection and was designed to
provide him or her with a family. The sole purpose of the authorisation procedure was to
identify from among the many candidates the person who could provide a child with the
most suitable home in every respect. Accordingly, the desire for a child must not prevail
over the child's interests.

B. The Court's assessment

41. The Court, noting that the applicant based her application on Article 14 of the
Convention, taken in conjunction with Article 8, reiterates at the outset that the
provisions of Article 8 do not guarantee either the right to found a family or the right to
adopt (see Fretté, cited above, § 32). Neither party contests this. The right to respect for
“family life” does not safeguard the mere desire to found a family; it presupposes the
existence of a family (see Marckx v. Belgium, judgment of 13 June 1979, Series A no. 31,
§ 31), or at the very least the potential relationship between, for example, a child born out
of wedlock and his or her natural father (see Nylund v. Finland (dec.), no. 27110/95,
ECHR 1999-V1), or the relationship that arises from a genuine marriage, even if family
life has not yet been fully established (see Abdulaziz, Cabales and Balkandali v. the
United Kingdom, judgment of 28 May 1985, Series A no. 94, § 62), or the relationship
that arises from a lawful and genuine adoption (see Pini and Others v. Romania,

nos. 78028/01 and 78030/01, § 148 , ECHR 2004-V).

42. Nor is a right to adopt provided for by domestic law or by other international
instruments, such as the Convention on the Rights of the Child, adopted by the United
Nations General Assembly on 20 November 1989, or the Hague Convention of 29 May
1993 on the Protection of Children and Co-operation in Respect of International
Adoption (see paragraphs 30-31 above).



43. The Court has, however, previously held that the notion of “private life” within the
meaning of Article 8 of the Convention is a broad concept which encompasses, inter alia,
the right to establish and develop relationships with other human beings (see Niemietz v.
Germany, judgment of 16 December 1992, Series A no.251-B, p. 33, § 29), the right to
“personal development” (see Bensaid v. the United Kingdom, no. 44599/98, § 47, ECHR
2001-I) or the right to self-determination as such (see Pretty v. the United Kingdom,

no. 2346/02, § 61, ECHR 2002-III). It encompasses elements such as names (see
Burghartz v. Switzerland, judgment of 22 February 1994, Series A no. 280-B, p. 28, §
24), gender identification, sexual orientation and sexual life, which fall within the
personal sphere protected by Article 8 (see, for example, Dudgeon v. the United
Kingdom, judgment of 22 October 1981, Series A no. 45, pp. 18-19, § 41, and Laskey,
Jaggard and Brown v. the United Kingdom, judgment of 19 February 1997, Reports of
Judgments and Decisions 1997-1, p. 131, § 36), and the right to respect for both the
decisions to have and not to have a child (see Evans v. the United Kingdom [GC], no.
6339/05, § 71, ECHR 2007-...).

44. Admittedly, in the instant case the proceedings in question do not concern the
adoption of a child as such, but an application for authorisation to adopt one
subsequently. The case therefore raises the issue of the procedure for obtaining
authorisation to adopt rather than adoption itself. However, the parties do not contest that
in practice authorisation is a precondition for adopting a child.

45. It should also be noted that the applicant claimed to have been discriminated against
on the ground of her avowed homosexuality, resulting in a violation of the provisions of
Article 14 of the Convention taken in conjunction with Article 8.

46. The Court is not therefore called upon to rule whether the right to adopt, having
regard, inter alia, to developments in the legislation in Europe and the fact that the
Convention is a living instrument which must be interpreted in the light of present-day
conditions (see, in particular, Johnston and Others v. Ireland, judgment of 18 December
1986, Series A no. 112, pp. 24-25, § 53), should or should not fall within the ambit of
Article 8 of the Convention taken alone.

47. With regard to Article 14, which was relied on in the present case, the Court reiterates
that it only complements the other substantive provisions of the Convention and the
Protocols thereto. It has no independent existence since it has effect solely in relation to
“the enjoyment of the rights and freedoms” safeguarded by those provisions (see, among
many other authorities, Sahin v. Germany [GC], no. 30943/96, § 85, ECHR 2003-VIII).
The application of Article 14 does not necessarily presuppose the violation of one of the
substantive rights protected by the Convention. It is necessary but it is also sufficient for
the facts of the case to fall “within the ambit” of one or more of the Articles of the
Convention (see Abdulaziz, Cabales and Balkandali, cited above, § 71; Karlheinz
Schmidt v. Germany, judgment of 18 July 1994, Series A no. 291-B, § 22; and Petrovic v.
Austria, judgment of 27 March 1998, Reports 1998-11, § 22).

48. The prohibition of discrimination enshrined in Article 14 thus extends beyond the
enjoyment of the rights and freedoms which the Convention and the Protocols thereto
require each State to guarantee. It applies also to those additional rights, falling within the



general scope of any Convention Article, for which the State has voluntarily decided to
provide. This principle is well entrenched in the Court's case-law (see Case “relating to
certain aspects of the laws on the use of languages in education in Belgium” v. Belgium
(Merits), judgment of 23 July 1968, Series A no. 6, § 9; Abdulaziz, Cabales and
Balkandali, cited above, § 78; and Stec and Others v. the United Kingdom (dec.) [GC],
nos. 65731/01 and 65900/01, § 40, ECHR 2005-X).

49. The present case does not concern adoption by a couple or by the same-sex partner of
a biological parent, but solely adoption by a single person. Whilst Article 8 of the
Convention is silent as to this question, the Court notes that French legislation expressly
grants single persons the right to apply for authorisation to adopt and establishes a
procedure to that end. Accordingly, the Court considers that the facts of this case
undoubtedly fall within the ambit of Article 8 of the Convention. Consequently, the State,
which has gone beyond its obligations under Article 8 in creating such a right — a
possibility open to it under Article 53 of the Convention — cannot, in the application of
that right, take discriminatory measures within the meaning of Article 14 (see, mutatis
mutandis, Case “relating to certain aspects of the laws on the use of languages in
education in Belgium”, cited above).

50. The applicant alleged in the present case that, in the exercise of her right under the
domestic law, she had been discriminated against on the ground of her sexual orientation.
The latter is a concept covered by Article 14 of the Convention (see Salgueiro da Silva
Mouta v. Portugal, no. 33290/96, § 28, ECHR 1999-1X). The Court also points out that in
Fretté v. France (cited above), to which the parties expressly referred, the applicant
complained that the rejection of his application for authorisation to adopt had implicitly
been based on his sexual orientation alone. The Chamber found that Article 14 of the
Convention, taken in conjunction with Article 8, was applicable (§ 33).

51. Accordingly, Article 14 of the Convention, taken in conjunction with Article 8, is
applicable in the present case.

52. In these circumstances the Court dismisses the preliminary objection raised by the
Government. It also considers, in the light of the parties' submissions, that this complaint
raises complex issues of fact and law which cannot be resolved at this stage in the
examination of the application, but require examination on the merits. It follows that this
complaint cannot be declared manifestly ill-founded within the meaning of Article 35 § 3
of the Convention. No other ground for declaring it inadmissible has been established. It
must therefore be declared admissible.

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION TAKEN IN
CONJUNCTION WITH ARTICLE 8

A. Submissions of the parties
1. The applicant

53. The applicant maintained that the refusal to grant her authorisation to adopt had been
based on her “lifestyle”, in other words her homosexuality. In her view, this was borne



out by the screening of her application and the opinion of the adoption board. She also
considered that part of the judgment delivered by the Conseil d'Etat was worded in the
same terms as the judgment it had rendered in the case of Fretté (cited above), which
showed that the Conseil d'Etat adopted a discriminatory approach.

54. With regard to the ground based on the lack of a paternal referent, she argued that
while the majority of French psychoanalysts believed that a child needed a dual maternal
and paternal referent, there was no empirical evidence for that belief and it had been
disputed by many other psychotherapists. Moreover, in the present case the Government
had not shown that there was a practice of excluding single heterosexual women who did
not have a male partner.

55. With regard to the argument based on her partner's place in and attitude to her plan to
adopt, she submitted that this was an illegal ground. Articles 343 and 343-1 of the Civil
Code provided that adoption was open to married couples and single persons: partners
were not concerned and therefore were not a party to the adoption procedure and did not
enjoy any legal status once the child was adopted. Having regard to her right to be subject
to foreseeable legal rules, the applicant contested a ground for rejection of her application
that had no basis in the law itself.

56. The applicant went on to stress that she and her partner had had a meeting with the
social worker and that subsequently the various officials involved in screening her
application for authorisation had never asked to meet her partner. Either steps should
have been taken to interview her partner or this ground had in reality served as a pretext
for rejecting her application purely on the basis of her sexual orientation.

57. The applicant submitted that the difference in treatment in her regard had no
objective and reasonable justification. Particularly serious reasons were required to
justify a difference in treatment based on sexual orientation. There were no such reasons
in this case.

58. With regard to the division in the scientific community (Fretté, § 42), particularly
serious reasons were required to justify a difference in treatment of homosexuals. The
burden of proving the existence of any scientific reasons was on the Government and if
they had failed to prove in Fretté and in the instant case that there was a consensus in the
scientific community, this was because there was no known study on the subject.

59. The applicant disputed the existence of a “legitimate aim”, since children's health
was not really in issue here and the Conseil d'Etat had not explained how the child's
health might be endangered. She submitted that three risks were generally cited: first, the
alleged risk of the child becoming homosexual, which, quite apart from the fact that there
was nothing reprehensible about such an eventuality and that the majority of
homosexuals had heterosexual parents, was a prejudiced notion; second, the child would
be exposed to the risk of developing psychological problems: that risk had never been
proved and recent studies showed that being raised in a homoparental family did not
incline a child to any particular disorder; besides that, the right to adopt that existed in
some democratic countries showed that there was no risk for the child. Lastly, there was
no long-term risk that the child would suffer on account of homophobic prejudices



towards the parents and, in any event, the prejudices of a sexual majority did not
constitute sufficient justification.

60. She pointed out that the practice of the administrative authorities was inconsistent in
France, where some départements no longer refused authorisation to single homosexual
applicants. She also stated that the civil courts allowed adoption by the same-sex partner
of the original parent.

61. In Europe there had been a steady development in the law in favour of adoption by
same-sex couples since the Fretté judgment (cited above, § 41), with some ten European
States now allowing it. The applicant also referred to a European consensus in favour of
making adoption available to single homosexuals in the member States of the Council of
Europe which allowed adoption by single persons, other than France where decisions
were made on a discretionary basis. The same was true outside Europe, where case-law
developments were in favour of adoption by homosexuals in the interests of children
needing a home.

62. Lastly, she disputed the argument that there were insufficient numbers of children
eligible for adoption, to which the Court had adhered in its Fretté judgment (cited above,
§ 42), arguing that the number of children eligible for adoption in the world exceeded the
number of prospective adoptive parents and that making a legal possibility available
should not depend on the effective possibility of exercising the right in question.

2. The Government

63. The Government pointed out that authorisation to adopt was issued at local, and not
national, level by the president of the council for the département after obtaining the
opinion of an adoption board at département level. In 2005, 13,563 new applications had
been submitted, of which barely 8 % had not been satisfied (with less than 6 % being
refused authorisation and about 2 % being withdrawn). In 2006, 4,000 visas had been
granted by the relevant authorities to foreign children being adopted. The Government
stated that they could not provide statistics relating to the applicants' sexual orientation,
as the collecting or processing of personal data about a person's sexual life were
prohibited under French law.

64. The Government submitted, in the alternative, that the present case did not lend itself
to a review of the Court's finding in the Fretté judgment (cited above), since present-day
conditions had not sufficiently changed to justify a departure from precedent.

65. With regard to national laws, there was no European consensus on the subject, with
only nine out of forty-six member States of the Council of Europe moving towards
adoption by same-sex couples and some countries not making adoption available to
single persons or allowing it under more restrictive conditions than in France. Moreover,
that observation should be qualified by the nature of those laws and the conditions that
had to be met.

66. The conclusion reached by the Court in Fretté regarding the division in the scientific
community was still valid today. The Government justified the failure to produce studies



identifying problems or differences in development in children raised by homosexual
couples by the fact that the number of children raised by a homosexual couple was
unknown and the estimated numbers highly variable. Besides the complexity of the
various situations that might be encountered, the existing studies were insufficiently
thorough because they were based on insufficiently large samples, failed to take a
detached approach and did not indicate the profile of the single-parent families in
question. Child psychiatrists or psychoanalysts defended different theories, with a
majority arguing that a dual maternal and paternal referent in the home was necessary.

67. There were also still wide differences in public opinion since Fretté (cited above, §
42).

68. The Government confirmed that the reality was that applications to adopt
outnumbered children eligible for adoption. Their international obligations, particularly
Articles 5 and 15 of the Hague Convention, compelled them to select candidates on the
basis of those best able to provide the child with a suitable home.

69. Lastly, they pointed out that none of the sixty or so countries from which French
people adopted children authorised adoption by same-sex couples. International adoption
might therefore remain a purely theoretical possibility for homosexuals despite the fact
that their domestic law allowed it.

B. The Court's assessment

70. The Court observes that in Fretté v. France (cited above) the Chamber held that the
decisions to reject the application for authorisation had pursued a legitimate aim, namely
to protect the health and rights of children who could be involved in an adoption
procedure (§ 38). With regard to whether a difference in treatment was justified, and after
observing that there was no common ground between the legal systems of the
Contracting States, the Chamber found it quite natural that the national authorities should
enjoy a wide margin of appreciation when they were asked to make rulings on such
matters, subject to review by the Court (§ 41). Having regard to the competing interests
of the applicant and children who were eligible for adoption, and to the paramountcy of
the latter's best interests, it noted that the scientific community was divided over the
possible consequences of a child being adopted by one or more homosexual parents, that
there were wide differences in national and international opinion and that there were not
enough children to adopt to satisfy demand (§ 42). Taking account of the broad margin of
appreciation to be left to States in this area and to the need to protect children's best
interests to achieve the desired balance, the Chamber considered that the refusal to
authorise adoption had not infringed the principle of proportionality and that,
accordingly, the justification given by the Government appeared objective and reasonable
and the difference in treatment complained of was not discriminatory within the meaning
of Article 14 of the Convention (§§ 42 and 43).

71. The Court notes that the present case also concerns the question of how an
application for authorisation to adopt submitted by a homosexual single person is dealt
with; it nonetheless differs in a number of respects from the above-cited case of Fretté.
The Court notes in particular that whilst the ground relating to the lack of a referent of the



other sex features in both cases, the domestic administrative authorities did not —
expressly at least — refer to E.B.'s “choice of lifestyle” (see Frette, cited above, § 32).
Furthermore, they also mentioned the applicant's qualities and her child-raising and
emotional capacities, unlike in Fretté where the applicant was deemed to have had
difficulties in envisaging the practical consequences of the upheaval occasioned by the
arrival of a child (§§ 28 and 29). Moreover, in the instant case the domestic authorities
had regard to the attitude of E.B.'s partner, with whom she had stated that she was in a
stable and permanent relationship, which was a factor that had not featured in the
application lodged by Mr Fretté.

72. In the instant case the Court notes that the domestic administrative authorities, and
then the courts that heard the applicant's appeal, based their decision to reject her
application for authorisation to adopt on two main grounds.

73. With regard to the ground relied on by the domestic authorities relating to the lack of
a paternal or maternal referent in the household of a person seeking authorisation to
adopt, the Court considers that this does not necessarily raise a problem in itself.
However, in the circumstances of the present case it is permissible to question the merits
of such a ground, the ultimate effect of which is to require the applicant to establish the
presence of a referent of the other sex among her immediate circle of family and friends,
thereby running the risk of rendering ineffective the right of single persons to apply for
authorisation. The point is germane here because the case does not concern an application
for authorisation to adopt by a — married or unmarried — couple, but by a single person. In
the Court's view, that ground might therefore have led to an arbitrary refusal and have
served as a pretext for rejecting the applicant's application on grounds of her
homosexuality.

74. The Court observes, moreover, that the Government, on whom the burden of proof
lay (see, mutatis mutandis, Karner v. Austria, no. 40016/98, §§ 41-42, ECHR 2003-IX),
were unable to produce statistical information on the frequency of reliance on that ground
according to the — declared or known — sexual orientation of the persons applying for
adoption, which alone could provide an accurate picture of administrative practice and
establish the absence of discrimination when relying on that ground.

75. In the Court's view, the second ground relied on by the domestic authorities, based on
the attitude of the applicant's partner, calls for a different approach. Although she was the
long-standing and declared partner of the applicant, Ms R. did not feel committed by her
partner's application to adopt. The authorities, which constantly remarked on this point —
expressly and giving reasons — concluded that the applicant did not provide the requisite
safeguards for adopting a child.

76. It should first be noted that, contrary to the applicant's submissions, the question of
the attitude of her partner, with whom she stated that she was in a stable and lasting
relationship, is not without interest or relevance in assessing her application. It is
legitimate for the authorities to ensure that all safeguards are in place before a child is
taken into a family. Accordingly, where a male or female applicant, although unmarried,
has already set up home with a partner, that partner's attitude and the role he or she will
necessarily play on a daily basis in the life of the child joining the home set-up require a



full examination in the child's best interests. It would moreover be surprising, to say the
least, if the relevant authorities, having been informed of the existence of a de facto
couple, pretended to be unaware of that fact when assessing the conditions in which the
child would be given a home and his future life in that new home. The legal status of a
person seeking to adopt is not incompatible with an examination of his or her actual
situation and the subsequent finding of not one but two adults in the household.

77. The Court notes, moreover, that Article 4 of the Decree of 1 September 1998 (see
paragraph 28 above) requires the president of the council for the relevant département to
satisfy himself that the conditions in which the applicant is proposing to provide the child
with a home meet the needs of an adopted child from a family, child-rearing and
psychological perspective. The importance of these safeguards — of which the authorities
must be satisfied before authorising a person to adopt a child — can also be seen in the
relevant international instruments, be it the United Nations Convention on the Rights of
the Child of 20 November 1989, the Hague Convention of 29 May 1993 or the draft
European Convention on the Adoption of Children (see paragraphs 29-31 above).

78. In the Court's view, there is no evidence to establish that the ground in question was
based on the applicant's sexual orientation. On the contrary, the Court considers that this
ground, which has nothing to do with any consideration relating to the applicant's sexual
orientation, is based on a simple analysis of the known, de facto situation and its
consequences for the adoption of a child.

79. The applicant cannot therefore be deemed to have been discriminated against on the
ground of her sexual orientation in that regard.

80. Nonetheless, these two main grounds form part of an overall assessment of the
applicant's situation. For this reason, the Court considers that they should not be
considered alternatively, but concurrently. Consequently, the illegitimacy of one of the
grounds has the effect of contaminating the entire decision.

81. With regard to the administrative phase, the Court observes that the president of the
council for the département did not base his decision exclusively or principally on the
second ground, but on “all” the factors involved — that is, both grounds — without it being
possible to consider that one of them was predominant or that one of them alone was
sufficient to make him decide to refuse authorisation (see paragraph 17 above).

82. With regard to the judicial phase, the Nancy Administrative Court of Appeal noted
that the decision was based on two grounds: the lack of a paternal referent and the
ambivalence of the commitment of each member of the household. It added that the
documents in the file and the conclusions reached after examining the application showed
that the applicant's lifestyle did not provide the requisite safeguards for adopting a child,
but disputed that the president of the council for the département had refused
authorisation on the basis of a position of principle regarding her choice of lifestyle,
namely, her homosexuality (see paragraph 24 above).

83. Subsequently, the Conseil d'Etat held that the two grounds on which the applicant
had been refused authorisation to adopt were in keeping with the statutory provisions. It



also held that the reference to the applicant's “lifestyle” could be explained by the
documents in the file submitted to the tribunals of fact, which showed that the applicant
was, at the time of her application, in a stable homosexual relationship, but that this could
not be construed as a decision based on a position of principle regarding her sexual
orientation or as any form of discrimination (see paragraph 25 above).

84. The Court therefore notes that the administrative courts went to some lengths to rule
that although regard had been had to the applicant's sexual orientation, it had not been the
basis for the decision in question and had not been considered from a hostile position of
principle.

85. However, in the Court's opinion the fact that the applicant's homosexuality featured
to such an extent in the reasoning of the domestic authorities is significant. Besides their
considerations regarding the applicant's “lifestyle”, they above all confirmed the decision
of the president of the council for the département. The Court points out that the latter
reached his decision in the light of the opinion given by the adoption board whose
various members had expressed themselves individually in writing, mainly
recommending, with reasons in support of that recommendation, that the application be
refused on the basis of the two grounds in question. It observes that the manner in which
certain opinions were expressed was indeed revealing in that the applicant's
homosexuality was a determining factor. In particular, the Court notes that in his opinion
of 12 October 1998 the psychologist from the children's welfare service recommended
that authorisation be refused, referring to, among other things, an “unusual attitude [on
the part of the applicant] to men in that men are rejected” (see paragraph 13 above).

86. The Court observes that at times it was her status as a single person that was relied
on as a ground for refusing the applicant authorisation to adopt, whereas the law makes
express provision for the right of single persons to apply for authorisation to adopt. This
emerges particularly clearly from the conclusions of the psychologist who, in her report
on her interviews with the applicant of 28 August 1998, stated, with express reference to
the applicant's case and not as a general comment — since she prefaces her remark with
the statement that she is not seeking to diminish the applicant's confidence in herself or to
insinuate that she would be harmful to a child — that “all the studies on parenthood show
that a child needs both its parents” (see paragraph 11 above). On 28 October 1998 the
adoption board's representative from the Family Council for the association of children
currently or formerly in State care recommended refusing authorisation on the ground
that an adoptive family had to be composed “of a mixed couple (man and woman)” (see
paragraph 14 above).

87. Regarding the systematic reference to the lack of a “paternal referent”, the Court
disputes not the desirability of addressing the issue, but the importance attached to it by
the domestic authorities in the context of adoption by a single person. The fact that it is
legitimate for this factor to be taken into account should not lead the Court to overlook
the excessive reference to it in the circumstances of the present case.

88. Thus, notwithstanding the precautions taken by the Nancy Administrative Court of
Appeal, and subsequently by the Conseil d'Etat, to justify taking account of the
applicant's “lifestyle”, the inescapable conclusion is that her sexual orientation was



consistently at the centre of deliberations in her regard and omnipresent at every stage of
the administrative and judicial proceedings.

89. The Court considers that the reference to the applicant's homosexuality was, if not
explicit, at least implicit. The influence of the applicant's avowed homosexuality on the
assessment of her application has been established and, having regard to the foregoing,
was a decisive factor leading to the decision to refuse her authorisation to adopt (see,
mutatis mutandis, Salgueiro da Silva Mouta, cited above, § 35).

90. The applicant therefore suffered a difference in treatment. Regard must be had to the
aim behind that difference in treatment and, if the aim was legitimate, to whether the
different treatment was justified.

91. The Court reiterates that, for the purposes of Article 14, a difference in treatment is
discriminatory if it has no objective and reasonable justification, which means that it does
not pursue a “legitimate aim” or that there is no “reasonable proportionality between the
means employed and the aim sought to be realised” (see, inter alia, Karlheinz Schmidt,
cited above, § 24; Petrovic, cited above, § 30; and Salgueiro da Silva Mouta, cited above,
§ 29). Where sexual orientation is in issue, there is a need for particularly convincing and
weighty reasons to justify a difference in treatment regarding rights falling within Article
8 (see, mutatis mutandis, Smith and Grady v. the United Kingdom, nos. 33985/96 and
33986/96, § 89, ECHR 1999-VI; Lustig-Prean and Beckett v. the United Kingdom, nos.
31417/96 and 32377/96, § 82, 27 September 1999; and S.L. v. Austria, no. 45330/99, §
37, ECHR 2003-I).

92. In that connection the Court observes that the Convention is a living instrument, to
be interpreted in the light of present-day conditions (see, inter alia, Johnston and Others,
cited above, § 53).

93. In the Court's opinion, if the reasons advanced for such a difference in treatment
were based solely on considerations regarding the applicant's sexual orientation this
would amount to discrimination under the Convention (see Salgueiro da Silva Mouta,
cited above, § 36).

94. The Court points out that French law allows single persons to adopt a child (see
paragraph 49 above), thereby opening up the possibility of adoption by a single
homosexual, which is not disputed. Against the background of the domestic legal
provisions, it considers that the reasons put forward by the Government cannot be
regarded as particularly convincing and weighty such as to justify refusing to grant the
applicant authorisation.

95. The Court notes, lastly, that the relevant provisions of the Civil Code are silent as to
the necessity of a referent of the other sex, which would not, in any event, be dependent
on the sexual orientation of the adoptive single parent. In this case, moreover, the
applicant presented, in the terms of the judgment of the Conseil d'Etat, “undoubted
personal qualities and an aptitude for bringing up children”, which were assuredly in the
child's best interests, a key notion in the relevant international instruments (see
paragraphs 29-31 above).



96. Having regard to the foregoing, the Court cannot but observe that, in rejecting the
applicant's application for authorisation to adopt, the domestic authorities made a
distinction based on considerations regarding her sexual orientation, a distinction which
is not acceptable under the Convention (see Salgueiro da Silva Mouta, cited above, § 36).

97. Consequently, having regard to its finding under paragraph 80 above, the Court
considers that the decision in question is incompatible with the provisions of Article 14
taken in conjunction with Article 8.

98. There has accordingly been a breach of Article 14 of the Convention taken in
conjunction with Article 8.

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION
99. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the
injured party.”

A. Damage

100. The applicant pointed out that without the authorisation that had been refused her it
was legally impossible for her to adopt a foreign child and impossible in practice to adopt
a French child. Even if the French Government were to act quickly to grant her the
authorisation, the discriminatory delay would be between nine and ten years. That delay
was not only a psychological strain and unfair, but also reduced her chances of being able
to adopt a child one day on account of her age; she had been thirty-seven when she had
applied to adopt and so would be forty-six at the youngest if authorisation were finally to
be granted. Accordingly, she sought an award of 50,000 euros (EUR) for non-pecuniary
damage.

101. The Government did not express a view.

102. The Court considers that the applicant must have suffered non-pecuniary damage
that is not sufficiently compensated by a mere finding of a violation of Article 14 of the
Convention taken together with Article 8. Accordingly, ruling on an equitable basis, the
Court awards her EUR 10,000 in just satisfaction.

B. Costs and expenses

103. The applicant claimed EUR 14,352 in lawyer's fees from the introduction of the
application until the outcome of the proceedings (sixty hours' work at the rate of

EUR 200 per hour exclusive of VAT), plus EUR176 for the travel and accommodation
expenses incurred in attending the hearing before the Grand Chamber, that is, a total of
EUR 14,528.



104. The Government did not express a view.

105. The Court observes that, according to the criteria laid down in its case-law, it must
ascertain whether the costs and expenses claimed were actually and necessarily incurred
and were reasonable as to quantum (see, among other authorities, Oztiirk v. Turkey [GC],
no. 22479/93, § 83, ECHR 1999-VI). Applying the said criteria to the present case, the
Court considers reasonable the amount of EUR 14,528 claimed by the applicant and
awards her that sum.

C. Default interest

106. The Court considers it appropriate that the default interest should be based on the
marginal lending rate of the European Central Bank, to which should be added three
percentage points.

FOR THESE REASONS, THE COURT

1. Declares unanimously the application admissible;

2. Holds by ten votes to seven that there has been a violation of Article 14 of the
Convention taken in conjunction with Article 8;

3. Holds by eleven votes to six

(a) that the respondent State is to pay the applicant, within three months, EUR 10,000
(ten thousand euros) in respect of non-pecuniary damage and EUR 14,528 (fourteen
thousand five hundred and twenty-eight euros) for costs and expenses, plus any tax that
may be chargeable;

(b) that from the expiry of the above-mentioned three months until settlement simple
interest shall be payable on the above amounts at a rate equal to the marginal lending rate
of the European Central Bank during the default period plus three percentage points;

4. Dismisses unanimously the remainder of the applicant's claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 22 January 2008.

Michael O'Boyle Christos Rozakis
Deputy Registrar President



In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of
Court, the following separate opinions are annexed to this judgment:

(a) dissenting opinion of Judge Costa, joined by Judges Tiirmen, Ugrekhelidze and
Jociené;

(b) dissenting opinion of Judge Zupancic;

(c) concurring opinion of Judges Lorenzen and Jebens;
(d) dissenting opinion of Judge Loucaides;

(e) dissenting opinion of Judge Mularoni.

C.L.R.
M.O'B.



DISSENTING OPINION OF JUDGE COSTA JOINED BY JUDGES TURMEN,
UGREKHELIDZE AND JOCIENE

(Translation)

1. In a case such as this the Grand Chamber (to which jurisdiction was relinquished by a
Chamber under Article 30 of the Convention) can be expected to give a leading judgment
on a “serious question” affecting the interpretation of the Convention, in this case of
Article 14 taken in conjunction with Article 8.

2. In so far as the Court has adopted a position of principle I can, I think, accept it, but |
am not at all sure that in this specific case the interference attributed to the respondent
State has proved to be contrary to that position or incompatible with the Convention
provisions. I shall attempt to explain what I mean.

3. With regard to the question of principle, the main thrust of the majority's reasoning —
making particular reference to the Court's earlier decision in Salgueiro da Silva Mouta v.
Portugal (Reports 1999-1X ) — is based on alleged discrimination against the applicant
because her application for authorisation to adopt a child was allegedly refused on the
ground of her homosexual orientation, and she considers such discrimination to be
unjustified.

In Fretté v. France (Reports 2002-1), which the present judgment overturns (as of
course the Grand Chamber can), the majority of the Chamber had considered that such a
ground was not contrary to Article 14 and 8, or — to be more precise — that the reasons for
which the French authorities had rejected the application for authorisation to adopt made
by the applicant, who was a homosexual, were justified (in the best interests of the child
likely to be adopted).

I did not subscribe to that reasoning, and whilst I did vote with the majority in
favour of finding that there had not been a violation that was because, in my view, the
Articles of the Convention relied on were not applicable because the Convention does not
guarantee a right to adopt (but the Chamber did not agree with my reasoning on that
point, and I will not go into it again here — perseverare diabolicum).

In my concurring opinion, in which I was joined by my colleagues Judge
Jungwiert and Judge Traja, I pointed out that the French Civil Code (since 1966) allowed
adoption by a single person and did not in any way prohibit adoption by a homosexual
(or, which comes down to the same thing, did not require that the applicant be
heterosexual). I therefore thought — and see no reason to change my view now — that a
refusal to grant authorisation based exclusively on the avowed or established
homosexuality of the applicant in question would be contrary to both the Civil Code and
the Convention.



I am equally convinced that the message sent by our Court to the States Parties is
clear: a person seeking to adopt cannot be prevented from doing so merely on the ground
of his or her homosexuality. This point of view might not be shared by all, for good or not
so good reasons, but — rightly or wrongly — our Court, whose duty under the Convention
is to interpret and ultimately apply it, considers that a person can no more be refused
authorisation to adopt on grounds of their homosexuality than have their parental
responsibility withdrawn on those grounds (Salgueiro da Silva Mouta). 1 agree.

4. If we leave the theoretical domain, however, and address the specific case of the
applicant — which even in a judgment that sets out be a leading judgment it is the Court's
primary duty to do — I do not agree. The domestic administrative and judicial case files
show, unequivocally in my view, that authorisation was refused (and that that refusal was
deemed legal) for two reasons, which can be summarised as follows. Firstly, there would
be no male or “paternal” referent among Ms E.B.'s circle of family and friends. Secondly,
the woman with whom she was in a stable relationship at the time of her application did
not feel concerned by her partner's plan to adopt; although she might not have been
actually opposed or hostile to it, she was certainly indifferent.

5. To my mind, the first of these grounds is illegal under French law because if the law
allows a single person to adopt it is against the law to require that person, be they a man
or a woman, to have a member of the opposite sex among their circle of family and
friends who could serve as a “referent” (to use bureaucratico-psychological jargon). A
single person cannot be required to artificially rebuild a “home” for the purpose of being
able to exercise a statutory subjective right; would a single person have to be single only
in name in order to be able to adopt?

I note, though, that however illegal it may be the first ground should not be
confused with homophobic discrimination. Whether or not Ms E.B. had been
homosexual, the council for the département would still have refused her — or could still
have refused her — authorisation on the ground of the lack of a “referent” of the other sex.
It is not therefore clear that even this bizarre reasoning was based on the applicant's
sexual orientation or that it alone suffices to justify the conclusion reached by the
majority, at least by their reasoning.

6. The second ground, in any case, does not appear to me to be unreasonable or
disproportionate. It is a fact that Ms E.B. was living with another person. Regardless of
the latter's sex or sexual orientation, it is established and moreover not seriously disputed
that this person did not support the adoption plan. In these conditions, if approval had
been granted and the civil courts had subsequently allowed Ms E.B. to adopt it is very
unlikely that the guarantees required under French law (from a “family, child-rearing and
psychological” perspective — see paragraph 28 of the judgment), in the child's best
interests, would have been met and it is assuredly not for the Court, if it is not to set itself
up as a fourth instance, to decide otherwise.



7. A delicate problem of law therefore arises. Was the first ground (which moreover I
have just said is not discriminatory, at least as far as the applicant's sexual orientation is
concerned) decisive? Did it suffice to “contaminate” the administrative decision in
question? Is it not more realistic to consider that, regarding a specific application by a
person in a specific situation, the authorities were entitled to undertake an assessment of
all the factors pertaining to that situation? Just as our court is not a court of fourth
instance, nor is it a court of cassation that considers a particular ground to be founded,
holds that it is not necessary to examine the other grounds and contents itself with the
well-foundedness of the first ground to quash the decision and remit the case. This is
what the judgment actually does however.

In that connection my position is close to that of my colleague Judge Mularoni,
who, in her own dissenting opinion, criticises the majority for finding that Ms E.B.'s
homosexual orientation was the decisive ground for refusing her authorisation. I, like her,
consider this assertion to be somewhat gratuitous.

8. In my opinion, the Grand Chamber could have solemnly declared that a refusal of this
kind could not be based on homosexuality without violating Articles 14 and 8, and thus
given an important leading judgment, while dismissing Ms E.B.'s application because in
this case it was not her homosexuality that had prevented her from obtaining
authorisation. In my view, this would have corresponded more closely to the reality of the
case, at least as regards my own interpretation of it.

9. This is why — in the present case — I cannot follow the majority's reasoning, and I
consider that France has not violated the Convention.



DISSENTING OPINION OF JUDGE ZUPANCIC

The issue is in some respects disguised, but the crucial question in this case is
discrimination — on the basis of the applicant's sexual orientation — concerning the
privilege of adopting a child. That this is a privilege is decisive for the examination of the
case; it implies — and the majority recognises this — that we are not dealing with the
applicant's right in terms of Article 8.

The difference between a privilege and a right is decisive. Discrimination in terms of
unequal treatment is applicable to situations that involve rights; it is not applicable to
situations that essentially concern privileges. These are situations in which the granting
vel non of the privilege make it legitimate for the decision-making body, in this case an
administrative body, to exercise discretion without fear that the right of the aggrieved
person will be violated.

Put in the simplest terms, the theoretical principle according to which a right is subject to
litigation and according to which a violation of that right requires a remedy does not
apply to situations in which a privilege is being granted. An exaggerated example of such
a situation would be the privilege of being granted a decoration or a prize, or other
situations of special treatment reserved for those who are exceptionally deserving.

In other words, it would be “bizarre” for anybody to claim that he ought to have received
a particular award, a particular decoration or a particular privilege.

There are, of course, middle-ground situations such as applications for a particular post
for which the aggrieved person is a candidate. One may for example conceive of a
situation in which an applicant wished to become a judge or a notary public or was a
candidate for a similar position but, for whatever reason, was denied that position. Even
in that case it would be unusual for the Court to entertain a refusal to grant a privilege as
something that is subject to the discrimination criteria.

In this particular case, the preliminary question of essential importance is to determine
whether the privilege of adopting a child is subject to the discrimination criteria under
Article 14. As pointed out above, the majority is not inclined to consider the privilege of
adopting a child as a right.

It is therefore inconsistent to consider that there has been any kind of violation as long as
the Court persists in its (justifiable!) position according to which the possibility of
adopting a child is clearly not a right and is in any event at best a privilege. The question
is then what kind of discretion the administrative body is entitled to exercise when
making a decision concerning the privilege of adopting a child.

On the other hand, is it possible to imagine the Nobel Prize Committee being accused of
discrimination because it never awards any Nobel Prizes to scientists of a particular race
or nationality? Such an assertion would, of



course, require statistical proof. Statistical evidence is, indeed, very prevalent in
employment discrimination and similar cases. In other words, if in this particular
situation the European Court of Human Rights were to establish that the French
administrative authorities systematically discriminate against lesbian women wishing to
adopt a child, the issue would be much clearer.

But we are dealing here with an individual case in which discrimination is alleged purely
on the basis of a single occurrence. This, as I have pointed out, does not permit the Court
to reach the conclusion that there is in France a general discriminatory attitude against
homosexuals wishing to adopt a child. The issue of systematic discrimination has not
been explored in this specific case and it would probably not be possible to even admit
such statistical proof in support of the allegation. If it were possible, however, the
treatment of the case would be completely different from what we now face.

It is therefore incumbent on the Court to extrapolate a consistent line of reasoning from
its preliminary position, according to which the privilege of adopting a child is in any
event not a right.

A separate issue under the same head is whether the procedures leading to the negative
answer to the lesbian woman were such as to evince discrimination. This question seems
to be the distinction upon which the majority's reasoning is based.

The question distilled from this kind of reasoning is whether the procedures — even when
granting, not a right, but a privilege — ought to be free of discrimination. In terms of
administrative law, perhaps, the distinction is between a decision which lies legitimately
within the competence of the administrative bodies and their legitimate discretion on the
one hand and one which moves into the field of arbitrary decision.

A decision is arbitrary when it is not based on reasonable grounds (substantive aspect)
and reasonable decision-making (procedural aspect) but rather derives from prejudice, in
this case prejudice against homosexuals. It is well established in the legal theory that the
discrimination logic does not apply to privileges, but it may well apply to the procedures
in which the granting or not of the privilege is the issue.

It is alleged that the procedures in French administrative law were discriminatory against
this particular female homosexual, but the question then arises as to whether this kind of
discriminatory procedure is nevertheless compatible with the legitimate discretion
exercised by the administrative body.

I am afraid that in most cases precisely this kind of “contamination” of substance by
procedure is at the centre of the controversy. I cannot dwell on it here' but the question
could be posed as follows. If the granting of privileges is not a matter of rights, is it not
then true that the bestower of privilege is entitled — argumento a majori ad minus — not
only to discretion but also to discrimination in terms of substance as well as in terms of
procedure? The short answer to this is that in the public sphere — as opposed to the purely



private sphere of awards, prizes and so forth — there are some privileges which are apt to
become rights, such as adopting a child, being considered for a public function, and so
on. Decidedly, in so far as this process of the privilege potentially “becoming a right” is
affected by arbitrariness, prejudice and frivolity the discrimination logic should apply.

The rest is a question of fact. Like Judge Loucaides, I do not subscribe to the osmotic
contamination theory advanced by the majority.

There is one final consideration. The non-represented party, whose interest should prevail
absolutely in such litigation, is the child whose future best interests are to be protected.
When set against the absolute right of this child, all other rights and privileges pale. If in
custody matters we maintain that it is the best interests of the child that should be
paramount — rather than the rights of the biological parents — how much more force will
that assertion carry in cases such as this one where the privileges of a potential adoptive
parent are at issue?



CONCURRING OPINION OF JUDGES LORENZEN
AND JEBENS

We have voted with the majority for finding a violation of Article 14 of the Convention in
conjunction with Article 8 and we can also broadly agree with the reasons in the
judgment leading to this conclusion. However, we would like to clarify our vote as
follows.

In the present case the domestic authorities, when rejecting the application for
authorisation to adopt, relied on two grounds that were both accepted as legitimate by the
French courts in the appeal proceedings: firstly, the lack of a paternal referent in the
household of the applicant and secondly, the indifferent attitude of the applicant's partner.
We fully agree with the judgment's reasoning (paragraphs 75-78) that the latter ground
was a relevant factor to be taken into account when deciding the application. As to the
first ground, we do not find it to be irrelevant or discriminatory as such in cases where the
application for adoption is made by a single person. However, it may be so if it is used in
combination with a direct or indirect reference to the applicant's sexual orientation. In this
respect we again agree with the majority that, despite the national courts' attempts to
explain what was meant or not meant by the reference to the applicant's “lifestyle”, it is
not possible to conclude that her sexual orientation had no real importance for that
ground. The refusal to grant the authorisation was accordingly based on one ground that
was legitimate and another ground that was not legitimate in the circumstances of the
case, and was thus discriminatory in terms of the Convention.

Consequently, a violation was found in the present case because the refusal to adopt was
partly based on illegitimate reasons. This does not of course imply that the applicant
could not have been refused authorisation based on grounds that were in conformity with
the Convention, for example the indifferent attitude of her partner in itself. It is the
opinion of the minority that the refusal was justified on that ground alone, and we do not
exclude that this might be so. However, in our opinion — and this is in fact the point on
which we most disagree with the minority — it is not for this Court to rule on that
question, but exclusively for the French courts to decide.

In view of the more procedural character of the violation, we would have considered the

finding of a violation or a minor pecuniary award sufficient just satisfaction in respect of
any non-pecuniary damage sustained by the applicant, but we did not find it necessary to
dissent on that point.



DISSENTING OPINION OF JUDGE LOUCAIDES

I disagree with the majority in this case. I find that the decision of the domestic
authorities to refuse the applicant authorisation to adopt a child was legitimate and well
within their margin of appreciation.

The decision of the domestic authorities was based on two main grounds.

First, the “absence of 'identificational markers' due to the lack of a paternal role model or
referent” and second, “the ambivalence of the commitment of each member of the
household to the adoptive child”. As regards the first ground, I agree with the majority
that it is incompatible with the effective right of single persons to apply for authorisation
to adopt, a right which is recognised by French law, and that it should therefore be
rejected as inapplicable to the present case.

The second ground was the attitude of the applicant's partner, Ms R., who, despite the fact
that she was the long-standing and declared partner of the applicant, did not feel
committed by the latter's application to adopt. This ground by itself could legitimately
justify the decision of the domestic authorities. That is not really disputed by the majority.
But what the majority finds to be wrong is the fact that, as they put it, the “illegitimacy of
one of the grounds ha[d] the effect of contaminating the entire decision”.

Personally I do not accept this contamination theory — a theory more appropriate to
medical science — for the simple reason that each of the grounds that led to the decision
was separate and autonomous and its effectiveness was in no way dependent on or linked
to the other one. Firstly, if the domestic authorities felt that the two reasons should
operate jointly, they would have said so. Secondly, if — as the majority finds — the sexual
orientation of the applicant, supposedly referred to implicitly in the reasoning of one of
the grounds, was the real reason for refusing authorisation, I do not see why the
authorities had to mention the other ground.

Given that we are dealing with decisions of the French administrative authorities, I might
also add that it is a basic principle of French administrative law that if an administrative
decision is based on several grounds, it is sufficient for one of the grounds to be legally
acceptable in order for the decision to be valid.

In any event, I find that the reasoning of the domestic authorities in its entirety was in line
with the Convention.

The authorities in question did not refer to the sexual orientation of the applicant as the
reason for their refusal. However, contrary to my view, the majority finds that “the
reference to the applicant's homosexuality was, if not explicit, at least implicit”, and that
the “influence of the applicant's avowed homosexuality on the assessment of her
application has been established and ... was a decisive factor leading to the decision to
refuse her authorisation to adopt”. Reading the judgment of the majority I have the



feeling that there is a constant effort to interpret the decision of the domestic authorities
as being based on the sexual orientation of the applicant, although nothing was said to
that effect and the authorities repeatedly made it clear that their refusal of authorisation
was not made on the basis of a “position of principle regarding her choice of lifestyle” or
“in view of the applicant's sexual orientation”.

Be that as it may, [ am of the opinion that, even if the applicant's sexual orientation had
been a factor in refusing authorisation to adopt, the refusal in question could not be said
to be incompatible with Article 8 taken in conjunction with Article 14, account being
taken of all the relevant circumstances and the meaning and effect of such a factor in
relation to the question that had to be decided.

It is true that Article 14 of the Convention prohibits discrimination in the enjoyment of
the rights set forth in the Convention on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth orother status. Of course, sexual orientation is a different matter
from sex, but even on the assumption that it is encompassed by the concept of “status”
(which I do not think is correct), I must make this clarification which, to my mind, is
necessary for the purposes of this case. There may be situations where different treatment
is necessary on grounds of sex, religion, etc. or other status, if the consequences of the
relevant status have a bearing on the particular question under examination. For instance,
a person's religion may give rise to manifestations or practices which produce effects
contrary to the interests of that person's children, a fact that can legitimately be taken into
account when the welfare of the children is at issue. A typical example of this is the
recent case of Ismailova v. Russia, judgment in which was delivered by the First Section
on 29 November 2007. There, the applicant complained that the decisions of the domestic
courts granting custody of her two children to their father had been in breach of Article 8
of the Convention taken in conjunction with Article 14, as they amounted to
discrimination on the ground of her religion. The Court, in rejecting the applicant's
complaint, referred to some incidents which had arisen out of the religious practices of
the applicant on account of her membership of a certain religious organisation, and which
had had negative effects on her children. The Court stated the following:

“The reasoning presented by the domestic courts shows that they focused solely on the
interests of the children. The courts did not rely on their mother being a member of the
Jehovah's Witnesses, but on the applicant's religious practices, in which she had included
her children and failed to protect them. In the view of the domestic courts, this had led to
social and psychological repercussions for the children. The courts considered that this
would have negative effects on the children's upbringing. ...



In such circumstances, the Court cannot but conclude that there existed a reasonable
relationship of proportionality between the means employed and the legitimate aim
pursued...”

Likewise, in the present case, I find that in deciding what was in the best interests of the
child to be adopted, the domestic authorities could legitimately take into account the
sexual orientation and lifestyle of the applicant as practised in the particular
circumstances of the case, namely the fact that the applicant cohabitated with her same-
sex partner. [ might add — on the basis of the majority's approach, which treats the two
reasons given by the authorities as one — that the partner in question was not even
interested in being a party to the adoption plan.

I believe that the erotic relationship with its inevitable manifestations and the couple's
conduct towards each other in the home could legitimately be taken into account as a
negative factor in the environment in which the adopted child was expected to live.
Indeed there was, in these circumstances, a real risk that the model and image of a family
in the context of which the child would have to live and develop his/her personality
would be distorted. This situation differs substantially from one in which a homosexual
applicant does not cohabit with his or her partner. And, personally, I would most probably
have approached the matter differently in the latter case.

It is my firm belief that nobody can invoke his religion, sex or any other status in order to
rely on the prohibition of discrimination as a ground for exemption from disqualification
in respect of a particular activity on account of the negative consequences that such status
may have in relation to a specific issue.

Homosexuals, like anybody else, have a right to be themselves and should not be the
target of discrimination or any other adverse treatment because of their sexual orientation.
However, they must, like any other persons with some peculiarity, accept that they may
not qualify for certain activities which, by their nature and under certain circumstances,
are incompatible with their lifestyle or peculiarity.

Therefore — proceeding on the assumption accepted by the majority that one of the
reasons which influenced the entire decision to refuse authorisation to adopt was the
sexual orientation of the applicant — I find that in the light of the particular facts and
circumstances of the case the legitimacy of the refusal in issue was in any event not open
to question. I believe that there existed a reasonable relationship of proportionality
between the means employed and the legitimate aim pursued.

Finally and incidentally, I must put on record that the judgment in this case overturns the
Fretté v. Francejudgment (no. 36515/97). The efforts to distinguish the present case from
Fretté are, in my opinion, unsuccessful and unnecessary so long as the central question in
both cases, according to the approach of the majority, is substantially the same



Accordingly I take the view that there has been no violation in this case.



DISSENTING OPINION OF JUDGE MULARONI
(Translation)

I do not share the opinion of the majority in this case.
AS REGARDS ADMISSIBILITY

With regard to the admissibility of the application, I feel it important to specify straight
away that I consider the application admissible but for reasons that differ from those
given by my colleagues.

The Court reiterates in paragraph 43 of the judgment that the notion of private life is a
very broad one that encompasses many rights and possibilities. The Convention
institutions' interpretation of Article 8 has greatly evolved. Very recently, in two
applications concerning techniques of artificial insemination, the Court explicitly stated
that this provision protected the right to respect for both the “decisions” to have and not
to have a child (see Evans v. the United Kingdom [GC], no. 6339/05, § 71, ECHR
2007-..., and Dickson v. the United Kingdom [GC], no. 44362/04, § 66, ECHR 2007...).

Admittedly, both cases concerned the decision to have a “biological” child. However, I
cannot forget that for centuries adoption, an age-old procedure that is known throughout
most countries in the world, was the only means whereby couples unable to conceive
could found a family with children. While it is undisputed that Article 8 does not
guarantee a right to found a family, such a right is, however, guaranteed by Article 12 of
the Convention. And whilst a “right” to adopt does not exist, I consider, in the light of our
case-law, which over the years has brought more and more rights and possibilities within
the ambit of Article 8, that the time has come for the Court to assert that the possibility of
applying to adopt a child under the domestic law falls within the ambit of Article 8.
Consequently, Article 14 would be applicable.

My approach would therefore be to stop declaring incompatible ratione materiae with the
provisions of the Convention applications lodged by persons entitled under domestic law
to apply to adopt a child. In my opinion, all applicants who are in the same personal
situation of either being unable or finding it extremely difficult to conceive should be
protected in the same way by the Convention regarding their legitimate desire to become
parents, whether they choose to have recourse to techniques of artificial insemination or
seek to adopt a child in accordance with the provisions of domestic law. I do not see any
strong arguments in favour of a difference of treatment.

With all due respect to my colleagues, for the reasons explained below I find the legal
reasoning in favour of declaring the application admissible



rather weak; it reiterates the arguments already used to this end in the case of Fretté
(judgment of 26 February 2002, no. 36515/97, §§ 30-33).

As is rightly stressed in paragraph 47 of the judgment, the facts of the case must at least
fall within the ambit of one of the Articles of the Convention — in this case Article 8 — for
Article 14 to be applicable. If the Court is not prepared to modify old case-law that is still
applied to this day, according to which all stages prior to the issue of an adoption order by
the domestic courts fall outside the Court's scrutiny (see on this point, among other
authorities, Pini and Others v. Romania, nos. 78028/01 and 78030/01, §§ 140-42, ECHR-
2004, and Wagner and JM.W.L. v. Luxembourg judgment of 28 June 2007, no. 76240/01,
§§ 121-22), I have difficulty in understanding how it can come to the contrary conclusion
that the right to seek authorisation to adopt “undoubtedly” falls within the scope of
Article 8 of the Convention (see paragraph 49 of the judgment).

In my view, we should not be asking — and leaving unanswered — the wrong question,
namely, whether the “right” to adopt should or should not fall within the ambit of Article
8 of the Convention taken alone (see paragraph 46 of the judgment). No right to adoption
is recognised by domestic legislation or by the relevant international instruments, and the
parties do not dispute this. On the other hand, we should establish — and this absolutely
must be done and done clearly — whether the possibility of adopting a child afforded by
domestic legislation does or does not fall within the ambit of Article 8. If the answer
remains that it does not, I find it incomprehensible, as I have said above, to conclude that
the right to seek authorisation “undoubtedly” falls within the ambit of Article 8 and that,
accordingly, Article 14 taken together with Article 8 is applicable. Frankly, I find this
conclusion illogical.

I would add that the approach followed in Fretté has had the practical effect of allowing
applications relating to the preliminary phases in the process of adopting a child brought
by homosexuals under Article 14 taken in conjunction with Article 8 to be declared
admissible, whereas those brought by heterosexuals relying on Article 8 alone have to be
dismissed as incompatible ratione materiae with the provisions of the Convention.

Admittedly, in recent years the Court's interpretation of Article 14 has greatly evolved.
However, I consider that an interpretation which leads to declarations of applicability that
generate discrimination a contrario in the treatment of applications does not correspond
to the spirit and letter of Article 14.

AS REGARDS THE VIOLATION

With regard to the merits, I share neither the reasoning nor the conclusion of the majority.
The Court observed that the domestic administrative authorities and then the courts which
dealt with the applicant's case had based their decisions to reject her application on two

main grounds: the lack of a paternal referent and the ambivalence of the commitment of
each member of the household.



Regarding the first ground, which was based on the lack of a paternal referent in the
applicant's household, I admit that I have serious doubts as to its compatibility with
Article 14 of the Convention. The present case concerns an application for authorisation
to adopt lodged not by a couple, but by a single person. To my mind, the decision
whether or not to grant single persons the possibility of adopting a child is within the
State's margin of appreciation; once such a possibility has been granted, however,
requiring a single person to establish the presence of a referent of the other sex among his
or her immediate circle of family and friends runs the risk of rendering ineffective the
right of single persons to apply for authorisation.

However, I consider that the second ground on which the domestic authorities based their
decision, which was based on the attitude of the applicant's partner, calls for a different
approach. Although she was the long-standing and declared partner of the applicant, Ms
R., who lived with the applicant, clearly distanced herself from the application for
authorisation to adopt. The authorities, which constantly remarked on this point —
expressly and giving reasons — concluded that the applicant did not provide the requisite
safeguards for adopting a child.

Article 4 of Decree No. 98-771 of 1 September 1998 requires the president of the council
for the relevant département to satisty himself that the conditions in which an applicant is
proposing to provide a child with a home meet the child's needs from a family, child-
rearing and psychological perspective. The importance of these safeguards — of which the
authorities must be satisfied before authorising a person to adopt a child — can also be
seen in the relevant international instruments, be it the United Nations Convention on the
Rights of the Child of 20 November 1989, the Hague Convention of 29 May 1993 or the
draft European Convention on the Adoption of Children (see paragraphs 28-31 of the
judgment).

Moreover, in the domestic legislation and in all the relevant international instruments it is
the child's best interests that are paramount (ibid.), as has always been accepted and
stressed by our Court in all cases concerning minors. Like the Conseil d'Etat, 1 consider
that where a single person seeking to adopt is in a stable relationship with another person,
who will inevitably be required to contribute to providing the child with a suitable home,
the administrative authority has the right and the duty to ensure — even if the relationship
in question is not a legally binding one — that the conduct or personality of the third
person, considered on the basis of objective considerations, is conducive to providing a
suitable home. It is incumbent on the State to ensure that the conditions in which a child —
who very often has experienced great suffering and difficulty in the past — is provided
with a home are the most favourable possible.

I therefore consider that the second ground is sufficient and relevant reason alone for
refusing to grant the applicant authorisation. I therefore do not subscribe to the
“contamination” theory propounded by the majority in paragraphs 80 et seq. of the
judgment. On this point I share the considerations expressed by Judge Loucaides. I prefer
to confine myself to the law of the legal systems I know best, according to which, where
a decision is based on a number of grounds, it is sufficient for one of those grounds to be
valid for the decision as a whole to be regarded as valid.



I would add that I find the majority's interpretation of the conclusions reached by the
domestic courts to be unjustified: although the latter constantly asserted that it was not
the applicant's homosexuality that was the basis of the refusal to grant authorisation, the
majority consider that the reference to the applicant's homosexuality was, if not explicit,
at least implicit, and that the influence of this consideration on the assessment of her
application has been established and was a decisive factor (see paragraph 89 of the
judgment).

However, it was actually the applicant herself who had declared her homosexuality given
that at the time at which her application was being processed she was in a stable
homosexual relationship. I do not find anything discriminatory about the national
authorities' reference, in their decisions, to the applicant's avowed homosexuality and her
relationship. Would it not also be relevant to refer to the personality of a heterosexual
partner cohabiting with a prospective adoptive parent in a stable relationship and to his or
her attitude to the partner's plans to adopt? I do not see any valid reasons for arguing that
the authorities should not have made the slightest reference to these factors. The child
was to arrive in a household composed of two people; the personality and attitude of
those two people therefore had to be taken into account by the authorities.

Nor do I understand on what basis it can be concluded that the influence of the applicant's
homosexuality was a decisive factor whereas, unlike in the case of Salgueiro da Silva
Mouta v. Portugal, the domestic authorities always specified that it was not the
applicant's sexual orientation that had founded the decision to refuse to grant her
authorisation.

For all the foregoing reasons, I find that there has not been a violation of Article 14 taken
together with Article 8.

' T have dealt with the issue at length in The Owl of Minerva, Essays on Human Rights,
Eleven International Publishing, Utrecht, 2008, Chapter 14, pp. 413-28.
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Sis spriedums ir galigs, bet taja var tikt veiktas redakciondlas izmainas.

Lieta E.B. pret Franciju,

Eiropas Cilvektiesibu tiesa (Liela palata) $ada sastava:

Christos Rozakis, Priek$seédetajs,

Jean-Paul Costa,

Nicolas Bratza,

Bostjan Zupancic,

Peer Lorenzen,

Frangoise Tulkens,

Loukis Loucaides,

Ireneu Cabral Barreto,

Riza Tiirmen,

Mindia Ugrekhelidze,

Antonella Mularoni,

Elisabeth Steiner,

Elisabet Fura-Sandstrom,

Egbert Myjer,

Danute Jociene,

Dragoljub Popovié,

Sverre Erik Jebens,tiesnesi,
un Michael O'Boyle, departamenta sekretara vietnieks,
pEc apsprieSanas palata 2007.gada 14. marta un 2007. gada 28. novembr,
pasludina So spriedumu, kur§ pienemts p&d€ja no mingtajiem datumiem:

TIESVEDIBA

1. Lietas pamata ir iesniegums (Nr. 43546/02), kas iesniegts pret
Francijas Republiku un ar kuru §is valsts pilsone E.B. (turpmak teksta —
»iesniedzeja”) versas Tiesa 2002.gada 2.decembri saskana ar Eiropas
Cilveka tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak teksta —
“Konvencija”) 34. pantu. Lielas palatas priekSsedetajs piekrita iesniedzgjas
ligumam neatklat vinas vardu (Tiesas Reglamenta 47. panta 3. punkts).

2. lesniedz&ja apgalvoja, ka izskatot vinas pieteikumu atlaut vinai
adoptét beérnu, katra pieteikuma izskatiSanas posma vina cietusi no
diskrimingjosas izturgSanas, kas balstita uz vinas seksualo orientaciju, un
tikuSas parkaptas vinas tiesibas uz privatas dzives neaizskaramibu.

3. Iesniegums tika nodots Tiesas Otrajai nodalai (Reglamenta 52. panta
1. punkts). 2006. gada 19. septembr1 §is nodalas palata sekojoSo tiesneSu
sastava: Ireneu Cabral Barreto, priek$sédetajs, Jean-Paul Costa, Riza



Tiirmen,  Mindia Ugrekhelidze,  Antonella Mularoni,  Elisabet Fura-
Sandstrom, Dragoljub Popovié, tiesnesi, un Sally Dollé, nodalas sekretare
nodeva lietu izskatiSanai Lielajai palatai, un pret nodoSanu neiebilda
neviena no pusém (Konvencijas 30. pants un Reglamenta 72. pants). Pirms
lietas nodoSanas palata bija sanémusi rakstveida apsveérumus, ko iesniedza
Prof. R.Wintemute Cetru NVO ka iesaistito treSo pusu varda: Fédération
internationale des Ligues des Droits de I'Homme (FIDH); European Region
of the International Lesbian and Gay Association (ILGA-Europe); British
Agencies for Adoption and Fostering (BAAF); un Association des Parents
et futurs parents Gays et Lesbiens (APGL) — (Reglamenta 44. panta 2.
punkts). Sie apsvérumi tika ieklauti lietas materidlos, kuri tika nosatiti
Lielajai palatai.

4. Lielas palatas sastavs tika noteikts saskana ar Konvencijas 27. panta
2.un 3. punktu un Reglamenta 24. pantu.

5. lesniedzgja, bet ne valdiba, iesniedza rakstveida apsvérumus par lietas butibu.

6. Atklata tiesas séde notika Cilvektiesibu &ka Strasbiira 2007. gada
14. marta (Reglamenta 59. panta 3. punkts).

Tiesas sede piedalijas:

(a) no valdibas puses

E. BELLIARD, Arlietu ministrijas Juridisko lietu direktore, parstave,

Ms. A.-F. TissIER, Cilvektiesibu nodalas vaditaja,

Ms. M .-G. MERLOZ, sekretare-referente, Cilvektiesibu nodala,

Ms. L. NELIAZ, administrativa asistente, Be&rnu un gimenes lietu birojs,
Nodarbinatibas, socialas koh&zijas un majokla ministrija,

Ms. F. TURPIN, sekretare-referente, Juridisko un arbitrazas lietu birojs,
Tieslietu ministrija, padomnieki;

(b) no iesniedzéja puses.
Ms. C. MECARY, Parizes Advokatu kologgija, advokats,
Mr. R. WINTEMUTE, tieslietu docents, Londonas Universitate,
Mr. H. YTTERBERG, Tiesibsargs pret diskriminaciju, kas balstita uz
seksualo orientaciju Zviedrija,
Mr. A. WEISS, padomnieki.

Tiesa uzklausija C. Mécary un E. Belliard uzrunas.



FAKTI

I. LIETAS APSTAKLI

7. lesniedz€ja dzimusi 1961.gada un dzivo Lonlesonjé (Lons-le-
Saunier).

8. Kop§ 1985.gada viga strada par beérnudarza audzinataju, un kop$
1990. gada vinai ir stabilas partnerattiecibas ar sievieti, R. jaunkundzi, kura
ir psihologe.

9. 1998. gada 26. februar iesniedz€ja iesniedza pieteikumu Juras (Jura)
Sociala dienesta departamentam, liidzot atlauju adoptét bé&rnu. Vina vélgjas
izzinat starpvalstu adopcijas iespéjas, it pasi Azija, Dienvidamerikd un
Madagaskara. Viga mingja savu seksualo orientaciju un attiecibas ar savu
partneri, R. jaunkundzi.

10. 1998.gada 11. augusta zinojuma sociala darba un izglitibas
specialists un medmasa-pediatre cita starpa atzimé&ja Sadus apstaklus:

“E.B.un R.neuzskata sevi par pari, un, kaut arT R.ir svarigs vinas partneres
pieteikums par adopciju, vina neuzskata to par sev saistoSu.

E.B. uzskata, ka vinai biis japilda mates un téva loma, un vinas partnere neizvirza
pretenzijas par jebkadam tiesibam attieciba uz beérnu, bet vajadzibas gadijuma
atradisies blakus.

E.B. ludz atlauju b&rnu adoptét, jo nolémusi bérnu pati nedzemdet.

Vina dotu priekSroku paskaidrot bérnam, ka vinam vai vipai ir bijis t€vs un mate
un ka vina velas, lai bérns ir laimigs, nevis stastitu beérnam, ka nevelas dzivot kopa
ar virieti.

Péc E.B. domam t&vs ir stabils, parliecino$s un uzticams gimenes loceklis. Vina
uzpemas savam nakamajam adoptétajam bernam nodroSinat §ada téva klatbiitni, jo
bérnam biis saskare ar vinas paSas t€vu un svaini. Tacu vina arT apgalvo, ka bérns
vares izveleties sev surogatt€vu sava apkarteja vidé (drauga radinieku, skolotaju
vai virieSu dzimuma draugu...)

SLEDZIENS

“Savas personibas un profesijas d€] B. jaunkundze ir laba klausitaja, vinai piemit
liberali uzskati un asa emocionala uztvere. M&s arl augstu vert€jam vinas
realistisko pieeju problému risina$anai, ka arT vinas emocionalos dotumus un
bérnu audzinaSanas prasmes.

Tomér pemot vera vinas pasreiz€jo dzivesveidu - vipa ir neprec€jusies un
izveidojusi kopdzivi ar sievieti - m€s nevarg€jam izvertet vinas iesp&ju nodrosinat
bérnam gimenes modeli, kur§ balstitos uz vecaku pari, ta garant&jot §im bérnam
stabilu un lidzsvarotu attistibu.

Viedoklis par tiesibam adopt&t bérnu ir atturigs.



11. 1998. gada 28. augusta, sava zinojuma par parrunam ar iesniedz&ju
psihologe, kura izskatija iesniedz€jas pieteikumu, ieteica nepieskirt vinai
adopcijas tiesibas, noraidijumu formulgjot $adi:

13

[B.] jaunkundzei piemit daudzas pozitivas personigas IpaSibas. Vina ir aizrautiga
un sirsniga un rada tada cilveka iespaidu, kurs§ tiecas aizsargat citus.
Vinas priekSstati par bérnu audzinasanu liekas loti pozitivi. Tomér paliek dazi

neskaidri jautajumi par virkni faktoru, kuri attiecas uz vinas dzivesveidu,
kontekstu, kada tiks realiz&ta b&rna apriipe un vinas vélmi adopt&t bérnu.

Vai viga nevélas izvairities no dzemdibam ka “varmacibas”, un no spécigas
iedzimtas trauksmes attieciba uz savu biologisko bérnu?

Vai idealiz€jot bé&rnu un nepietickami novértgjot griitibas, kas rodas, nodrosinot
bérnam majas, vina nelolo nepiepildamas fantazijas par to, ka sp&s pilniba labot
bérna pagatni?

Cik parliecinati varam biit, ka b&rns atradis vina stabilu un uzticamu t&va lomas
pilditaju?

Iesp€jas identific@ties ar t&€va lomas pilditaju ir mazliet neskaidras. Neaizmirsisim,
ka bérnu personiba veidojas, balstoties uz abu vecaku t€liem. B&rnam ir vajadzigi

pieaugusie, kuri uzpemtos vina vecaku funkcijas: ja b&rnam ir tikai viens no
vecakiem, kadu iespaidu tas atstas uz bérna attistibu?

Meés nevelamies nekada veida mazinat [B.] jaunkundzes paSpalavibu un vél jo
mazak — dot majienu, ka vipa var€tu kaitet be&rnam; més tikai apgalvojam, ka
pétTjumi par vecaku lomu parada, ka bérnam nepiecieSami abi vecaki.

Turklat uz jautajumu, vai vina biitu vel&jusies, lai vinu audzina tikai viens no vinas
vecakiem, B. jaunkundze atbild€ja noliedzosi.

Paliek vairaki neskaidri jautajumi saistiba ar vinas vélmi iegiit bé€rnu: vai nebtitu
sapratigak atlikt $1 liguma izskatiSanu, kamér dazadi sarezgiti §is situacijas
aspekti nav pamatigak izanalizeti?...”

12. 1998. gada 21.septembr1 beérnu labklajibas dienesta atbildiga
amatpersona ieteica noraidit ligumu péc adopcijas atlaujas, atzimgjot, ka
iesniedzgja nav pietiekami pardomajusi jautajumu par t€va un virieSa lomas
modeli un ir pienémusi, ka vina pati viegli var€tu uzgemties t€va un mates
lomas, vienlaikus minot iesp&jamo lomu, kas atv€léta vinas t€vam un/vai
svainim; tomér tadel, ka vini dzivo talu, vinpiem tikties ar b&rnu bitu
sarezgiti. Amatpersonai arT radija neskaidribas R.jaunkundzes klatbitne
iesniedz€jas dzive, un vin$ atziméja, ka abas sievietes neuzskata sevi par
pari un ka R.jaunkundze nekad nav bijusi iesaistita adopcijas plana.
Viedokla pamatojums beidzas $adi:



“Esmu saskaries ar daudzam neskaidribam svarigos jautajumos attiectba uz bérna
psihologisko attistibu, kur§ jau pardzivojis pameSanu un pilnigu kultiiras un
valodas vides mainu...”

13. 1998. gada 21. septembr1 bérnu labklajibas dienesta psihologs, kurs$
bija adopcijas komisijas loceklis, ieteica noraidit ligumu péc adopcijas
atlaujas ar pamatojumu, ka, iesniedzgjai adopt&jot bernu, tas saskarsies ar
virkni riska faktoru, kas ietekmétu vina vai vinas personibas veidoSanos.
Cita starpa, psihologs noradija, ka iesniedz&ja dzivo kopa ar draudzeni, bet
neuzskata, ka dzivo parT, un tas radijis neskaidru vai pat noklus@tu situaciju,
kura nav viennozimiga un sl€pj sevi risku, ka b&rnam biis saskare tikai ar
mates lomas modeli. Talak psihologs izteica $adus komentarus:
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gl,(iet, ka iemesli, kadeé] iesniedz€ja vElas bernu, izriet no vipas sarezgitas
personiskas pieredzes, kura nav atrisinajusies bérna ka vecaka loma, kas, liekas,
[iesniedz&jai] bijusi japilda (attieciba pret vienu no masam, savus vecaku
aizsargaSana) un balstfjusies uz emocionalam griittbam. Vai tas bijis par c€loni
nevertibas un nederiguma sajiitai, ko vina tiecas parvaréet, klistot par mati?
Veérojama 1pasa attieksme pret virieSiem — virieSi tiek atgriisti.

Galu gala, vai gan virieSa lomas pilditaja noraidijums nenozimé ari bérna pastéla
noliegS8anu?  (Adopt&jamam b&mnam ir biologiskais t&vs, kura simboliska
pastaveésana jasaglaba, tacu vai [iesniedz&ja] to spes?) ...”

14. 1998. gada 28. oktobr1 Adopcijas komisijas parstavis no (Gimenes
padomes saiknei ar bérniem, kuri paSlaik atrodas vai kadreiz bijusi valsts
aprupe ieteica noraidit adopcijas atlaujas ligumu, pamatojot to $adi:

~Pats esmu dzivojis audZu gimeng, un vadoties no savas personigas pieredzes,
pateicoties iesp€jai izvertét notikuSo, es paslaik sp&ju novertét to nozimi, kura,
nodroSinot bérnam majas, ir jauktam parim (virietim un sievietei).

~AudZumates” un ,,audzutéva” lomas bérna ikdienas audzinasana savstarpgji
papildina viena otru, tacu tam ir atSkirigs raksturs.

Sis lidzsvars berna uztveré var tikt vairak vai mazak satricinats atkariba no ta, ko
vin§ vai viga pardzivo, atklajot un pienemot patiesibu par savu izcelSanos un
dzives gajumu.

Tade] uzskatu, ka, planojot adopciju, bérna interes€s ir nepiecieSams panakt
stingru lidzsvaru starp ,,audZzumates” un ,,audzutéva” lomu.”

15. 1998. gada 4. novembrT Komisijas parstavis no (imenes padomes,
kur§ parstavéja departamenta gimenu asociaciju savienibu (UDAF),
atsaucoties uz 1989. gada 20.novembra Konvenciju par bérna tiesibam
ieteica noraidit adopcijas atlaujas ligumu, pamatojot to ar t&va lomas
pilditaja trakumu un piebilda:



“Izradas, ka biis neiespgjami veidot gimeni un audzinat bérnu, nesanemot Sai
iecerei pilnu atbalstu no partneres [R.]. Psihologu un bérna labklajibas dienesta
zinojumi skaidri parada, ka vinu neinteresé [B.] jaunkundzes plans...

Talakaja alternativa nav pietiekami labu materialo apstaklu, lai nodroSinatu
bérnam piemerotu majvietu. Bilis nepiecieSams parcelties uz citu majokli un
atrisinat jautajumu par izmaksu sadaliSanu abu partneru starpa, kuru plani vismaz
Saja zina atskiras.

16. 1998. gada novembr1 bérnu labklajibas dienesta vaditajs ar1 ieteica
noraidit adopcijas atlaujas ligumu, Tpasi atzimgjot, ka:
“[B.] jaunkundze dzivo kopa ar partneri - sievieti, kura, liekas, nav iesaistijusies

vinas planos. Loma, kuru §1 partnere pilditu adoptéta beérna dzivé, nav skaidri
noteikta.

Redzams, ka Sajas attiectbas nav vietas virieSa lomas prototipam, kuram faktiski
biitu jaatrodas bérna dzive.

Sados apstaklos pastav risks, ka §ada majsaimnieciba bérns neatradis tas dazadas
gimenes loceklu lomas, kuras nepiecieSamas vina vai vinas personibas attistibai un
labklajibai.”

17. 1998. gada 26.novembra iesniedz&jai tika nosiitita departamenta
padomes priekss€detaja vestule ar atteikumu pieskirt adopcijas tiesibas. Cita
starpa tika minéti $adi iemesli:

“... izskatot jebkuru pieteikumu pieskirt adopcijas tiesibas, man janem véra
vienigi bérna intereses un janodroSina visu attiecigo garantiju esamiba.
Redzams, ka Jusu ieceré adoptét trikst t€va lomas pilditaja vai ta aizstajéja, kurs
spétu veicinat adoptéta bérna lidzsvarotu attistibu.

Turklat vieta, ko bérna dzivé ienemtu Jiisu partnere, nav pietieckami skaidra: kaut
arT vina nepretojas Jiisu iecerei, tomér vina taja arl nav iesaistijusies, un tas
bérnam raditu griitibas orientéties situacija.

Tadgjadi visi iepriekSminétie faktori liecina, ka adoptétajam b&rnam netiks
nodroSinata pietickami strukturéta, vina attistibai labveliga gimenes vide.

18. 1999. gada janvarl iesniedz€ja versas pie departamenta padomes
priekSseédetaja ar ligumu parskatit atteikumu pieskirt vinai adopcijas
tiesibas.

19. Bernu labklajibas dienests lidza klinisko psihologu sagatavot
psihologisko novertéjumu. Sava 1999. gada 7. marta zinojuma, ko psihologe
sastadija pec parrunam ar iesniedz€ju, vina secinaja, ka ,,B. jaunkundzei ir
daudz ko piedavat, lai nodroSinatu bérnam majas (pacietiba — veértibas —
radoSums — laiks)”, tacu uzskatija, ka adopcija biitu priekS$laiciga, nemot
vera daudzos problematiskos aspektus (neskaidra izpratne par atSkiritbam



starp nedirektivu attiecksmi un laissez-faire (neiejaukSanas) attiecksmi un
neapzinasanas, kadu iespaidu atstas kadas tresas personas klatbiitne gimenes
vide).

20. 1999.gada 17.marta Juras departamenta padomes priekssedetajs
apstiprinaja atteikumu pieskirt adopcijas tiesibas.

21. 1999. gada 13. maija iesniedzgja VErsas Bezansonas
Administrativaja tiesa ar prasibu atcelt 1998. gada 26.novembra un
1999. gada 17. marta administrativos [émumus. Vina arT apstridéja veidu,
kada bija norit€jis vinas adopcijas tiesibu pieSkirSanas pieteikuma
caurskatiSanas process. Vina ar1 noradija, ka daudzi $aja procesa iesaistitie
cilveki nebija ar vinu tikusies, taja skaita psihologs no adopcijas komisijas.

22. Administrativa tiesa ar 2000. gada 24. februara spriedumu atcéla
1998. gada 26.novembra un 1999.gada 17.marta I@mumus, nospriezot
sekojoso:

... Juras departamenta padomes prieks$s€détajs pamatoja savu lémumu gan uz to,
ka ,triukst t€va lomas pilditaja jeb referenta, kur§ spétu veicinat adoptéta berna

lidzsvarotu attistibu”, gan uz ,,vietu, kuru [vinas] partnere ienemtu adoptéta bérna
dzive”.

Citetie iemesli pasi par sevi nevar attaisnot atteikumu pieskirt adopcijas tiesibas.
No lieta esoSajiem dokumentiem redzams, ka B. jaunkundze, kurai neapstridami
piemit pozitivas personibas IpaSibas un prasme audzinat b&rnus, un kura péc
profesijas ir b&rnudarza audzinatdja un labi integréjusies sava socialaja vide,
piedava pietiekamas garantijas — no gimenes, bérnu audzinaSanas un psihologiska
viedok]a - ka vina nodro$inas adoptétajam b&rnam piemérotu gimeni. ...

Pastavot §adiem lietas apstakliem, B. jaunkundzei ir pamats pieprasit, lai lemums,
kur§ liedz vinai adopcijas tiesibas, tiktu atcelts.”

23. Juras departaments iesniedza apelacijas stdzibu. Nansi (Nancy)
Administrativa apelacijas tiesa ar 2000. gada 21. decembra spriedumu atcéla
zemakas instances tiesas spriedumu. Ta konstateja, pirmkart, ka
,B.apgalvo[ja], ka personibas tests vinai nav ticis nosutits, bet
neapgalvo[ja], ka pieprasijusi So dokumentu un ka vinas lugums ticis
noraidits” un ka Gimenes un socialas labklajibas likuma 63. panta 4. dalas
nosacijumi neliedz sagatavot zinojumu, pamatojoties uz citu dokumentu
galveno punktu kopsavilkuma. Tadel fakts, ka psihologs sagatavojis
zinojumu, vienigi pamatojoties uz informaciju, ko ieguvusi citi specialisti,
kuri nodarbojas ar So lietu, un neuzklausot iesniedz€jas argumentus,
nepadara par speka neesoSu procesu, kada caurskatits B. jaunkundzes
pieteikums adopcijas atlaujas pieskirSanai...”.

24. Tiesa talak konstatgja, ka



.. 10 1998. gada 26.novembra un 1999. gada 17. marta 1@émumu pamata, kuri
tika piepemti sakara ar iesniegumu lligt parskatit Juras departamenta padomes
priek§seédetaja 1@mumu, kur§ noraidija E.B. pieteikumu adopcijas atlaujas
pieskirSanai, ir ,,paziSanas zimju” trikums, jo triikst t€va lomas prototipa jeb
referenta un divpusgjs katra majsaimniecibas locekla ieguldijums attieciba pret
adoptgjamo. No lietas dokumentiem, un it Ipasi no pieradijumiem, kas savakti
E.B. pieteikuma caurskatiSanas laika, redzams, ka, nemot véra vinas dzivesveidu,
un neraugoties uz vinas neapstridamajam pozitivajam personibas IpaSibam un
sp&jam bérnu audzinaSana, vipa nepiedavaja bérna adopcijai nepiecieSamas
garantijas no gimenes, bérnu audzinasanas un psihologiskas perspektivas...;

...pret&ji E.B. argumentiem, departamenta padomes priek§seédetajs neatteica vinai
adopcijas atlauju, principiali vadoties no vinas dzivesveida izveles. Tatad, un
jebkura gadijuma, iesniedzg€jas apgalvojumiem, ka parkaptas... Konvencijas 8. un
14. panta prasibas, nav pamatojuma...”.

25. lIesniedzgja iesniedza kasacijas stidzibu. 2002. gada 5. junija Conseil
d'Etat noraidija vinas stidzibu, sprieduma to pamatojot $adi:

... Attieciba uz pamatojumu, atsakot E.B. adopcijas atlauju:

Pirmkart, fakts, ka ligumu atlaut adopt&t bérnu iesniedz atsevisks individs, ka to
paredz Civillikuma 343.panta 1.dala, neliedz administrativajam iestadém,
domajot par audzina$anas un psihologiskajiem faktoriem, kuri veicina b&rna
personibas attistibu, parliecinaties, vai, ja pieteikumu iesniegusi sieviete,
potenciala adoptétaja var sava gimenes un draugu loka piedavat teéva lomas
prototipa atveidotaju...; un arT gadijumos, ja atsevisks individs, kur$ vélas adoptet
bérnu, izveidojis stabilu kopdzivi ar citu personu, no kuras neizb&gami tiks prasits
sniegt savu ieguldijumu, nodroSinot bé&rnam piemerotas majas, iepriek§ min&to
nosacijumu piemeéroSanas noliikos, §is fakts neliedz varas iestadém noteikt — pat,
ja §is partnerattiecibas nav juridiski saistoSas — vai treSas personas uzvediba vai
personiba, veértéjot péc objektiviem apsvérumiem, ir atbilstoSa, lai nodroSinatu
bé&rnam piemérotas majas.

Tadgjadi Administrativa apelacijas tiesa tiestbu normu piemérosana nekludijas,
uzskatidama, ka abi iemesli, kuru d€] noraidija E.B. ka atsevis$ka individa
pieteikumu adopcijas atlaujas pieSkirSanai, proti, ,,paziSanas zimju” trikums, jo
gimené nav téva lomas prototipa jeb referenta” un ,, triikst katra majsaimniecibas
locekla ieguldijums pret adopt€jamo bernu”, var€ja kalpot par pamatojumu
pieteikuma noraidiSanai, ka to paredz iepriek§ min&tais 1998. gada 1. septembra
rikojums.

Otrkart, attiectba uz E.B. apgalvojumu, ka, atsaukdamas uz vinas ,,dzivesveidu”,
lai pamatotu savu atteikumu pieSkirt vipai adopcijas tiesibas, Administrativa
apelacijas tiesa netie§i atsaukusies uz vinas seksudlo orientaciju, zemakas
instances tiesai iesniegtajos dokumentos redzams, ka vipas pieteikuma
caurskatiSanas laika E.B. bijuSas stabilas homoseksualas partnerattiecibas. Ta ka
§1s attiecibas bija janem véra adopt€jama bérna vajadzibu un intereSu laba, tiesa
nepamatoja savu l@mumu uz principialu nostaju attieciba uz iesniedz&jas seksualo
orientaciju un arT neparkapa Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas
konvencijas 8. un 14. panta apvienotas prasibas; ta neparkapa arT Kriminallikuma



L. 255. panta 2. dalas prasibas, kas aizliedz diskriminaciju atkariba no seksualas
orientacijas;

Treskart, uzskatot, ka E.B., ,,jemot veéra vinas dzivesveidu, un neraugoties uz
vinas neapstridamajam pozitivajam personibas Ipasibam un spgjam bérnu
audzinasana, [...] nepiedavaja beérna adopcijai nepiecieSamas garantijas no
gimenes, b&rnu audzinasanas un psihologiskas perspektivas”, Administrativa
apelacijas tiesa, kas neignor€ja lietas dokumentos esoSos iesniedz€jai labveligos
apstaklus, nav sagrozijusi lietas dokumentu saturu;

No ieprieks teikta izriet, ka E.B. nav pamata ltigt atcelt iepriek§ minéto spriedumu,
kur$ uzrada atbilstoSus argumentus...”.

II. ATBILSTOSAS TIESIBU NORMAS UN PRAKSE

A. Valsts tiesibu normas

1. Civillikums

26.

27.

Attiecigie panti, kuri bija speka taja laika, nosaka sekojoSo:
343. pants

,»~Adopcijas pieteikumu var iesniegt precéts paris, kuru lauliba nav Skirta un kuri
atrodas lauliba ilgak neka divus gadus vai abi ir vecaki par divdesmit astoniem
gadiem.”

343-1. pants

»Adopcijas pieteikumu var iesniegt jebkura persona, vecaka par divdesmit
astoniem gadiem. ...”

Gimenes un socialdas labklajibas likums

Attiecigie panti, kuri bija speka taja laika, nosaka, ka:

63. pants

,Beérnus, kuri atrodas valsts aprip€, var adoptet vai nu personas, kuru aizbildniba
bérnus nodevusi bérnu labklajibas dienesti, ja starp SIm personam un bérnu
izveidojusas emocionalas attiecibas to pielauj, vai personas, kuras sanémusas
adopcijas atlauju...

Atlauju uz pieciem gadiem pieskir attieciga departamenta padomes priek$sédetajs,
sanemot [adopcijas] komisijas atzinumu, devipu méneSu laika no pieteikuma
iesniegSanas datuma...”

100-3. pants

,Personas, kuras v€las pienemt audzinasana b&rnu no arvalstim nolika vinu
adopt&t, iesniedz adopcijas pieteikumu saskana ar §T likuma 63. pantu.”



3. 1998. gada 1.septembra rikojums Nr.98-771, kas nosaka kartibu,
kada izskatami pieteikumi valsts apripé esosu bérnu adopcijai

28. Attiecigie panti, kuri bija spéka taja laika, nosaka, ka:

1. pants

Jebkurai personai, kura vélas iegiit GGimenes un socialas labklajibas likuma
63. panta un 100. panta 3. dala paredzgto atlauju, jaiesniedz attiecigs pieteikums ta
departamenta padomes priekSseédétajam, kura §1 persona dzivo. ...”

4. pants

,Pirms atlaujas izsniegSanas attieciga departamenta padomes priekSsédétajam
japarliecinas, ka gimenes apstakli, kadus pretendents piedava bé&rnam nodrosinat,
atbilst adoptéjama bérna interesem no gimenes, b&rnu audzinaSanas un
psihologijas viedokla.

Saja noliika vins ierosina noskaidrot pretendenta gimenes dzives apstaklus...”

5. pants

LLémumu piepem attiecigd departamenta padomes priekSseédétajs péec
konsultéSanas ar adopcijas komisiju...”

B. Starptautiskas konvencijas

1. Eiropas Konvencijas par bérnu adopciju projekts
29. Sis konvencijas projekts paslaik tiek izskatits Eiropas Padomes
Ministru komiteja, un ta attiecigie panti, cita starpa, paredz sekojoSo:
7. pants — Adopcijas noteikumi
,»1. Likums atlauj bérna adopciju:
a. divam atskiriga dzimuma personam
i. kuras sava starpa atrodas lauliba, vai
ii. kur pastav $ada institiicija - kuras sava starpa stajusas registréta partneriba,
b. vienai personai.

2. Dalibvalstis var paplaSinat §1s Konvencijas darbibas jomu, attiecinot to uz
viendzimuma pariem, kuri sava starpa atrodas lauliba vai kuru starpa pastav
registrétas partnerattiecibas. Valstis var arT paplasinat Konvencijas darbibas jomu
uz atSkiriga dzimuma pariem un viendzimuma pariem, kuri dzivo kopa stabila
kopdzive.



2. Starptautiskd konvencija par bérna tiesibam

30. Konvencija par bérna tiesibam, kuru 1989.gada 20.novembrl
pienémusi ANO Generala Asambleja un kura stajusies speka 1990. gada

2. septembrT, paredz sekojoSo:
3. pants

,1. Visas darbibas attieciba uz bérniem neatkarigi no ta, vai tas veic valsts iestades
vai privatas iestades, kas nodarbojas ar socialas nodroSinasanas jautajumiem,
tiesas, administrativas vai likumdevéjas institcijas, uzmaniba pirmam kartam tiek
veltita tam, lai vislabak nodroS§inatu bérna intereses.

2. Dalibvalstis appemas nodroSinat b&rnam tadu aizsardzibu un gadibu, kada
nepieciesama vina labklajibai, nemot véra vina vecaku, aizbildgu vai citu, saskana
ar likumu, par bérnu atbildigo personu tiesibas un pienakumus, un $aja noluka
piemero visus attiecigos likumdoSanas un administrativos lidzek]us.

3. Dalibvalstis gada par to, lai iestades, dienesti un organi, kas ir atbildigi par
bérnu apriipi vai vinu aizsardzibu, atbilstu kompetentu organu noteiktajam
normam, tai skaita dro§ibas un veselibas aizsardzibas zind un to personala
kvantitates un piemérotibas aspekta, ka arT kompetentas uzraudzibas sféra.”

4. pants

“Dalibvalstim javeic visi nepiecieSamie likumdoSanas, administrativie un citi
pasakumi Saja konvencija atzito tiesibu realiz€Sanai. Attieciba uz ekonomiskajam,
socialajam un kultiiras tiestbam dalibvalstis $adus pasakumus veic maksimalajos
to riciba esoSo resursu ietvaros un, ja nepiecieSams, starptautiskas sadarbibas
ietvaros.”

5. pants

”Dalibvalstim jarespekté vecaku un, attiecigajos gadijumos, paplasinatas gimenes
vai kopienas loceklu, ka to paredz viet€jas parazas, aizbildnu vai citu, saskana ar
likumu, par b&rnu atbildigo personu atbildibu, tiesibas un pienakumus pienacigi
virzit un vadit bérnu $aja konvencija atzito vipa tiesibu realiz€Sana un darit to
atbilsto$i beérna topoSajam sp&jam.”

20. pants
”1. Bé&rnam, kuram uz laiku vai pastavigi nav savas gimenes vides vai kuru, lai
vislabak ieveérotu vina paSa intereses, nedrikst atstat Saja vidg, ir tiesibas uz Ipasu
valsts aizsardzibu un palidzibu.

2. Dalibvalstim saskana ar saviem nacionalajiem likumiem janodroSina minétajam
bérnam citu apriipi.

3. Sada apripe var ietvert, cita starpd, nodoSanu audzina$ana, "kafalu" saskana ar
islama tiestbam, adopciju vai, ja nepiecieSams, ievietoSanu attiecigas bérnu
kopSanas iestad®s. Izskatot apriipes variantus, pienacigi jaievéro bérna
audzinasanas péctecibas vélama saglabasana un vina etniska izcelsme, religiska un
kulttiras piederiba un dzimta valoda.”



21. pants

“Dalibvalstis, kas atzinuSas un/vai atlavuSas adopcijas sisttmas funkcioné$anu,
nodroSina, lai pirmam kartam tiktu vislabak ievérotas bérna intereses, un tas:

a) nodroSina, lai bérna adopciju atlauj tikai kompetentas varas iestades, kuras
saskana ar piemerojamo likumu un procediram, ka arT pamatojoties uz visu ar
lietu saistito un ticamo informaciju, noteic, ka adopcija pielaujama atbilstosi bérna
statusam attieciba uz vecakiem, radiniekiem un likumigajiem aizbildniem un ka
ieinteres@tas personas, ja vajadzigs, devusas savu apzinatu piekriSanu adopcijai uz
tadas konsultacijas pamata, kada var biit nepiecieSama;

b) atzist, ka adopcija cita valstl var tikt uzskatita par alternativu b&rna apripes
panémienu, ja b&mu nevar nodot audzina$ana vai uzpemt gimeng, kas varétu
nodroSinat vina audzinaSanu vai adopciju, un ja nodroSinat jebkadu piemérotu
apripi bérna izcelsmes valstl nav iesp&jams;

¢) nodrosina, lai bérna adopcijas gadijuma cita valst1 tiktu piemérotas tadas pasas
garantijas un normas, kadas pieméro adopcijai sava valst;

d) veic visus nepiecieSamos pasakumus noltika nodroSinat, lai adopcijas gadijuma
cita valsti bérna iekartoSana nedotu iesp€ju ar to saistitajam personam giit
nepamatotus finansialus labumus;

e) ja nepiecieSams, veicina §T panta mérku sasniegSanu, noslédzot divpus€jas vai
daudzpusgjas vienosanas vai ligumus, un censas uz §1 pamata nodroSinat, lai bérna
iekartoSanu cita valsti 1stenotu kompetenti varas organi vai iestades.”

3. Hagas 1993. gada 29. maija Konvencija par bérnu aizsardzibu un
sadarbibu starpvalstu adopcijas jautdjumos

31. Attiecigie Hagas 1993. gada 29. maija Konvencijas nosacijumi
paredz sekojoSo:

5. pants
»Adopciju saskana ar So konvenciju veic tikai tad, ja sanémgjvalsts kompetentas
iestades:
a) ir atzinuSas, ka iesp&jamie adoptétdji ir tiesigi veikt adopciju un ir tam
piemeroti;
b) ir nodroSinajusas, ka ar iesp€jamajiem adoptetajiem ir veiktas vajadzigas
konsultacijas;

¢) ir atzinusas, ka b&rnam ir vai blis atlauts ierasties un pastavigi uzturéties
attiecigaja valsti.”

15. pants
,» (1) Ja sanémgjvalsts centrala iestade ir parliecinajusies, ka pretendenti ir tiesigi
veikt adopciju un ir tam pieméroti, ta sagatavo zinojumu, kura ir ietvertas zinas
par vinu identitati, tiesigumu un piemérotibu adopcijas veik§anai, personas datiem,
gimenes un medicinisko v&sturi, socialo vidi, adopcijas iemesliem, spé&ju
uznemties starpvalstu adopciju, ka arT to bérnu raksturojums, par kuriem vini
varétu ripéties.

(2) Ta nosiita zinojumu izcelsmes valsts centralajai iestadei.”



JURIDISKAIS ASPEKTS

32. lesniedzgja apgalvoja, ka vina ir cietusi no diskriminacijas, kas
balstita uz vinas seksualo orientaciju, un kas parkapj vinas tiesibas uz
privato dzivi. Vina atsaucas uz Konvencijas 14. pantu, saistiba ar 8. pantu,
kuri nosaka:

8. pants
»1. Tkvienam ir tiesibas uz savas privatas un gimenes dzives, dzivokla un
sarakstes neaizskaramibu.

2. Publiskas institicijas nedrikst trauc€t nevienam baudit Sis tiesibas, iznemot
gadijumus, kas ir paredzeti likuma un ir nepiecieSami demokratiska
sabiedriba, lai aizsargatu valsts vai sabiedrisko droSibu vai valsts
ekonomiskas labklajibas intereses, lai nepielautu nekartibas vai noziegumus,
lai aizsargatu veselibu vai tikumibu, vai lai aizstavetu citu tiesibas un
brivibas.”

14. pants
,,§aje‘1 Konvencija minéto tiestbu un brivibu IstenoSana ir nodro$inama bez
jebkadas diskriminacijas, neatkarigi no dzimuma, rases, adas krasas, valodas,
ticibas, politiskajiem vai citiem uzskatiem, valstiskas vai socialas izcelsmes,
piederibas kadai nacionalajai minoritatei, mantiska stavokla, dzimSanas vai
jebkura cita stavokla.”

I. PIENEMAMIBA
A. PuSu argumenti
1. lesniedzeja

33. Iesniedzgja apgalvoja, ka homoseksualu personu veikta adopcija
iedalama tris atSkirigas kategorijas: pirmkart, dalibvalsti, kur adopcija
atlauta vienai personai (pat, ja tikai izp€muma gadijumos), uz adopcijas
tiestbam var pretendé vientula persona, un tad neviens SIS personas
partneris Sadas adopcijas rezultata nevaretu iegiit nekadu vecaku
aizgadnibas tiesibas (individuala adopcija); otrkart, viens partneris no
viendzimuma para var pretendét uz otra partnera bérna adopciju, lai vecaku
aizgadniba attieciba uz bernu biitu abiem partneriem (adopcija, nodroSinot
otru no vecakiem); un visbeidzot, abi viendzimuma para partneri kopigi var
pretendét uz tada bérna adopciju, kuram nav nekadu ieprieks$€jo saiknu ar
nevienu no partneriem, lai rezultata abi partneri reizé€ iegitu vecaku
aizgadnibu attieciba uz beérnu (kopiga adopcija).



34. Vipa uzsveéra, cik svarigi ieglt atlauju, kas faktiski ir
priekS$nosacijums berna adopcijai Francija vai arvalstis.

35. Iesniedz€ja neprasija adopcijas tiesibas, kuras — neatkarigi no
adopcijas pretendenta seksualas orientacijas — nepastav. Tomeér vina
apgalvoja, ka Konvencijas 14. pants, skatits apvienojuma ar 8. pantu, ir
piemérojams konkrétaja lieta. Pirmkart, iesp€ja vai izdeviba iesniegt
pieteikumu adopcijas atlaujai ir 8. panta darbibas joma attieciba uz ,,privato
dzivi”, jo ta saistas ar jaunu attiecibu izveidoSanu ar citu individu, un
attieciba uz ,,gimenes dzivi”, jo tas bija méginajums izveidot gimenes dzivi
ar adoptétu bérnu. Otrkart, personas seksuala orientacija, kas ir vinu privatas
dzives aspekts, attiecigi ir 8. panta darbibas joma.

1. Valdiba

36. Valdiba apgalvoja, ka iesniegums nav pienemams izskatiSanai, jo uz
stidzibu nav attiecinams Konvencijas 8. pants, un lidz ar to ar1 14. pants.
Katra zina atskiriba no Fretté lietas (Fretté pret Franciju, iesniegums Nr.
36515/97, § 32, ECHR 2002-1) atteikums pieskirt iesniedz&jai adopcijas
atlauju netika pamatots ar iesniedz&jas seksualo orientaciju un tadg]
nevaréja biit tieSa vai netieSa diskriminacija, kas balstita uz vinas
homoseksualitati.

37.Ilemesli adopcijas tiesibu atteikumam izriet€ja vienigi no bérna
interes€m un balstljas uz diviem pamatojumiem: t€va lomas prototipa
/referenta trukums un iesniedzgjas partneres neskaidra attieksme pret
saistibam pret adopt€jamo bérnu.

38. Attieciba uz pamatojumu, kur§ saistas ar t€va lomas
prototipa/referenta truokumu, valdiba noradija, ka p&c daudzu specialistu
viedokla atSkirigu dzimumu lomu prototipi ir svarigs faktors b&rna
identitates veidoSana un ka pilnigi saprotams, ka departamenta socialie
dienesti n€musi veéra tadu atskaites punktu trukumu, kuri lautu b&rnam
veidot savu identitati, balstoties uz t€va lomas pilditaju. Valdiba citgja
nacionalo tiesu I@mumus, pamatojot savus argumentus ar to, ka jebkura
heteroseksuala pretendenta pieteikums tiktu noraidits ar tadu paSu
pamatojumu, ja vina vai vinas gimenes un tuvako draugu loka triktu pretéja
dzimuma gimenes locekla.

39. Attieciba uz otro pamatojumu, valdiba jau sakuma apgalvoja, ka
iesniedzgjas partneres ieinteresétibas trilkums ir noskaidrots fakts. Valdiba
atzim&ja, ka iesniedzg€ja turpina noliegt §1 fakta nozimibu, turpretim ir
tiesiski, ja ieceréts pienemt audzinaSand bérnu, pemt vera iesp€jama



adoptétaja gimenes loceklu un tuvako draugu uzvedibu. Neraugoties uz to,
ka bérna ieraSanas gimené neradis partnerei nekadas tiesiskas sekas, ST
ieraSanas mainis para attiecibu un gimenes saiknu lidzsvaru, un adoptgjama
saliedétibu, realiz&jot jebkuru adopcijas ieceri. Tatad R. noteikti biis ne vien
iesaistita beérna ikdienas dziv€, bet vinas iesaistiSanas trikums var&tu ar1
radit bérna nedrosibu, jo bernam naksies konkurét ar iesniedz€jas partneri
par iesniedzgjas laiku un piekerSanos. P&c valdibas iesniegtajiem
argumentiem, ka izriet no nacionalo tiesu [émumiem, nevar apgalvot, ka Sis
pamatojums saistits ar iesniedz&jas seksualo orientaciju.

40. Valdiba uzskata, ka §is lietas apstakli tade] loti atSkiras no Fretté
lietas apstakliem (citeti ieprieks), un jauzsver, ka Francijas valsts parvaldes
un tiesu iestades pieveérsusas vislielako uzmanibu bérna 1paSajam interesém.
Sis Tpasas intereses ir pamata daudziem Francijai saisto§iem starptautiskiem
tiesibu instrumentiem. Nepastav tiesibas uz b&rnu vai tiesibas uz atlauju
adoptet bérnu. Adopcija ir pasakums, ko veic bérna aizsardzibai un kas
izstradats, lai nodro$inatu vipam vai vipai gimeni. Atlaujas sapems$anas
procediiras vienigais noliks ir no daudzu kandidatu vidus izvéleties
personu, kura b&mam var€tu nodroSinat visos aspektos vispiemérotako
gimeni. Tad€] veélme ieglt bérnu nedrikst nemt virsroku par $i bérna
interesém.

B. Tiesas vertéjums

41. Tiesa, atzimgjot, ka iesniedz€ja pamatojusi savu iesniegumu ar
Konvencijas 14. pantu, saistiba ar 8. pantu, sakuma atgadina, ka 8. panta
noteikumi negarant€ ne tiesibas dibinat gimeni, ne tiesibas adoptét (skat.
iepriek§ minéto lietu Fretté, 32. punktu). Neviena no pusém to neapstrid.
Tiesibas uz ,,gimenes dzivi” negaranté pasu iesp&ju nodibinat gimeni; lai
izmantotu §is tiesibas, ka priek$noteikums tiek pienemta gimenes esamiba
(skat. 1979. gada 13. junija spriedumu lieta Marckx pret Belgiju, A s€rija
Nr. 31, 31. punkts), vai vismaz potencialas attiecibas, piemeram, starp
arlauliba dzimuSu bérnu un vina vai vinas biologisko tévu (skat. lietu
Nylund pret Somiju (1€mums), iesniegums Nr. 27110/95, CEDH 1999-V1 ),
vai attiecibas, kas izriet no registrétas laulibas, pat, ja gimenes dzive vél nav
pilniba izveidojusies (skat. 1985. gada 28. maija spriedumu lieta Abdulaziz,
Cabales un  Balkandali pret Apvienoto  Karalisti, A  s€rija
Nr. 94, 62. punkts), vai attiecibas, kuras izriet no likumiskas un nodibinatas
adopcijas (skat. lietu Pini un citi pret Rumaniju, iesniegumi nr. 78028/01 un
78030/01, 148. punkts, CEDH 2004-V).



42. Tiesibas adoptét arT nenodroSina neviens valsts tiesibu akts vai kadi
citi starptautiski instrumenti, tadi ka Konvencija par bérna tiesibam, ko
1989. gada 20. novembr1 pien€musi ANO Generala Asambleja, vai Hagas
1993. gada 29.maija Konvencija par beérnu aizsardzibu un sadarbibu
starpvalstu adopcijas jautajumos (skat. ieprieks 30.-31. punktu).

43. Tiesa tomér iepriekS spriedusi, ka ,,privata dzive” Konvencijas
8. panta izpratng ir plaSs jédziens, kurs ietver, cita starpa, tiesibas nodibinat
un veidot attiecibas ar citiem cilvékiem (skat. 1992. gada 16.decembra
spriedumu lieta Niemietz pret Viciju, A s@rija Nr.251-B, 33.lpp.
29. punkts), tiesibas uz ,,personibas attistibu” (skat. Bensaid pret Apvienoto
Karalisti, iesniegums Nr.44599/98, 47.punkts, CEDH 2001-I) vai
paSnoteikSanas tiesibas ka tadas (skat. Pretty pret Apvienoto Karalisti,
iesniegums Nr.2346/02, 61.punkts, CEDH 2002-1II). Tas ietver tadus
elementus ka personvardi (skat. 1994. gada 22.februara spriedumu lieta
Burghartz pret Sveici, A sérija Nr.280-B, 28. Ipp., 24. punkts), dzimuma
identifikaciju, seksualo orientaciju un dzimumdzivi, kas attiecas uz 8. panta
aizsargato personigas dzives jomu (skat., pieméram, 1981. gada 22. oktobra
spriedumu lieta Dudgeon pret Apvienoto Karalisti, A serija Nr.45, 18.-
19.1pp., 41.dala un 1997.gada 19.februara spriedumu lieta Laskey,
Jaggard un Brown pret Apvienoto Karalisti, Reports of Judgments and
Decisions 1997-1, 131. Ipp., 36. punkts), un tiesibas respektét lémumu gan
veleties, gan neveleties bernu (skat. lietu Evans pret Apvienoto Karalisti,
[Liela palata], iesniegums Nr. 6339/05, 71. punkts, CEDH 2007-...).

44. Jaatzist, ka Saja lieta tiesvediba neattiecas uz bérna adopciju ka tadu,
bet uz pieteikumu adopcijas atlaujas sanemsanai, lai peéc tam adoptétu
be&rnu. Tadel lieta izvirza jautajumu par adopcijas atlaujas sanemSanas
kartibu nevis par paSu adopciju. Tomer puses nenoliedz, ka praksg atlauja ir
priekSnosacijums bérna adopcijai.

45. Jaatzime, ka iesniedzgja siidz€jas par diskriminaciju, pamatojoties uz
vinas seksualo orientaciju, ka rezultata tika parkapti Konvencijas 14. pants,
saistiba ar 8. pantu.

46. Tade] Tiesai nav jaspriez, vai tiesibas uz adopciju, nemot veéra, cita
starpa, likumdoSanas pilnveidoSanas procesus Eiropa un faktu, ka
Konvencija ir dzivs instruments, kas interpret€jams atbilstoS$i musdienu
apstakliem (skat., it 1pasi 1986.gada 18.decembra spriedumu lieta
Johnston un citi pret Iriju, A s€rija Nr. 112, 24.-25. Ipp., 53. punkts),
garanté Konvencijas 8. pants, skatot to atseviski.

47. Attieciba uz 14. pantu, uz kuru Tiesa balstijas Saja lieta, Tiesa
atgadina, ka tas tikai papildina citos Konvencijas vai tas papildprotokolu



pantos garant€tas tiesibas. Tas nevar pastavet neatkarigi, jo ir piemerojams
vienigi saistiba ar ,tiesibu un brivibu istenoSanu”, ko garanté Sie panti
(skat., starp daudziem citiem autoritativiem avotiem, lietu Sahin pret Vaciju,
[Liela palata] iesniegums Nr. 30943/96, 85. punkts, CEDH 2003-VIII). Lai
piemérotu 14. pantu nav obligati nepiecieSams, lai biitu parkaptas kadas no
Konvencija garantétajam tiesibam. Ir nepiecieSams, tacu ir ar1 pietiekami,
ka uz lietas faktiem ir attiecinami viens vai vairaki Konvencijas panti (skat.
iepriekS citeéto lietu Abdulaziz, Cabales un Balkandali, 71.punkts;
1994. gada 18.julija spriedumu lieta Karlheinz Schmidt pret Viciju, A
sérija, Nr.291-B, 22.punkts; un 1998. gada 27.marta spriedumu lieta
Petrovic pret Austriju, Reports 1998-11, 22. punkts).

48. Tadgjadi Konvencijas 14.panta nostiprinatais diskriminacijas
aizliegums ir plasaks, neka tiesibu un brivibu istenoSana, kuru Konvencija
un tas papildprotokoli uzliek par pienakumu katrai dalibvalstij nodroSinat.
Tas piemerojams ari tam papildus tiestbam, kuras ietilpst jebkura
Konvencijas panta vispar€jas darbibas joma un kuru istenoSanu dalibvalsts
brivpratigi appémusies nodroginat. Sis princips ir dzili iesaknojies Tiesas
judikatora (skat. 1968.gada 23.jilija spriedumu lieta , attiecibd uz
noteiktiem aspektiem likumos, kuri Belgija regulé valodas lietoSanu
izglittba” pret Belgiju, A s@rija Nr.69. punkts; iepriekS citeto lietu
Abdulaziz, Cabales un Balkandali, 78.punkts; un Stec un citi pret
Apvienoto Karalisti (Iemums) [Liela palata], iesniegumi Nr. 65731/01 un
65900/01, 40. punkts, CEDH 2005-X).

49. ST lieta neattiecas uz adopciju, ko veic paris, vai biologiska vecaka
viendzimuma partneris, bet vienigi uz adopciju, ko veic atsevisks individs.
Kameér Konvencijas 8. panta nosacijumi nereguleé So jautajumu, Tiesa
atzTmé€, ka Francijas tiesibu aktos skaidri paredzEtas tiesibas vientulai
personai iesniegt pieteikumu adopcijas atlaujai, un noteikta pieteikSanas
kartiba. Tad€jadi Tiesa uzskata, ka §is lietas fakti neapSaubami ietilpst
Konvencijas 8. panta darbibas joma. Tatad dalibvalsts, kura parsniegusi
savus pienakumus saistiba ar 8. pantu, paredzot §adas tiesibas - izmantojot
iesp€ju, ko paver Konvencijas 53. pants - nevar, §1s tiesibas Istenojot, veikt
diskrimingjoSus pasakumus 14.panta izpratn€ (skat., mutatis mutandis,
iepriek§ mingto lietu , attiecibd uz noteiktiem aspektiem likumos, kuri
Belgija regulé valodas lietoSanu izglitiba”).

50. Saja lieta iesniedz&ja apgalvoja, ka Tstenojot savas, valsts tiesibu
aktos paredzetas tiesibas, vina tikusi diskrimin€ta uz savas seksualas
orientacijas pamata. PEdgjais jeédziens ietilpst Konvencijas 14. panta
nosacijumos (skat. Salgueiro da Silva Mouta pret Portugali, iesniegums
Nr. 33290/96, 28. punkts, CEDH 1999-1X). Tiesa ar1 norada, ka lieta Fretté
pret Franciju (minéta iepriekS), uz kuru puses neparprotami atsaucas,



iesniedzgjs stdzejas, ka vina adopcijas pieteikums noraidits, netieSi
pamatojoties vienigi uz vina seksualo orientaciju. Tiesas Palata secin3ja, ka
piemérojams Konvencijas 14.pants, skatot to kopa ar 8.pantu
(33.rindkopa).

51. Tadejadi Saja lieta piemérojams Konvencijas 14. pants, skatot to
kopa ar 8. pantu.

52. Sados apstaklos Tiesa noraida sakotngjos valdibas celtos iebildumus.
Tiesa arT uzskata, ka, nemot véra pusu iesniegtos argumentus, §1 stidziba
izvirza sarezgitas, ar faktiem un likuma piem@roSanu saistitas problémas,
kuras nevar atrisinat Saja iesnieguma izskatiSanas stadija, bet kuras prasa
izskatiSanu péc biitibas. Tade] So stidzibu nevar atzit par actmredzami
nepamatotu Konvencijas 35.panta 3.dalas izpratn€. Nav konstatéti citi
iemesli, lai atzitu stidzibu par nepienemamu izskatiSanai. Tadg] ta jaatzist
par pienemamu.

II. SUDZIBA PAR IESPEJAMO KONVENCIJAS 14.PANTA
PARKAPUMU, SKATOT TO KOPA AR 8. PANTU

A. PuSu argumenti

1. lesniedzéja

53. Iesniedzgja apgalvoja, ka atteikums pieSkirt vinai adopcijas atlauju
ticis pamatots ar vinas ,dzivesveidu”, citiem vardiem sakot, vinas
homoseksualitati. Pé&c vinas domam, tas izriet€ja no vinas pieteikuma
caurskatiSanas un no adopcijas komisijas viedokla. Vina ari uzskatija, ka
Valsts padomes (Conseil d'Etat) spriedums dalgji formuléts tapat ka tie,
kurus Valsts padome sniegusi iepriek§ minétaja Fretté lieta, kas pierada, ka
Valsts padomes pieeja ir bijusi diskrimingjosa.

54. Attieciba uz pamatojumu par t€va lomas prototipa trikumu, vina
apgalvoja, ka, lai gan vairums Francijas psihoanalizes specialistu uzskata,
ka bérnam vajadzigs gan mates, gan t€va lomas prototips, $Sim uzskatam nav
empirisku pieradijumu un to apstridejusi daudzi citi psihoterapeiti. Turklat
Saja gadijuma valdiba nebija pieradijusi, ka prakse adopcijas atlauja netiek
izsniegta vientulam heteroseksualas orientacijas sievietém, kuram nav
partnera — virieSa.

55. Attieciba uz argumentu par vinas partneres vietu adopcijas plana un
attieksmi pret to, vina pagalvoja, ka Sis iemesls ir prettiesisks. Civillikuma



343. pants un 343. panta 1. dala noteica, ka b&rnu var adopt&t precéti pari un
atseviski individi: likums neparedz€ja, ka adopciju var veikt partneri, un
tade| partneri nav uzskatami par adoptétajiem un bérna adopcija neietekmé
vinu tiesisko statusu. Nemot véra savas tiesibas palauties uz paredzamam
tiestbu normam, iesniedzgja apgalvoja, ka vinas atraidijuma iemeslam nav
bijis likumiska pamatojuma.

56. Turpinajuma iesniedz€ja uzsveéra, ka vina un vinas partnere tikusas
ar socialo darbinieku un ka péc tam daZzadas amatpersonas, kuras bijusas
iesaistitas vinas pieteikuma caurskatiSana, nekad nav izteikuSas v€léSanos
tikties ar vinas partneri. Vajadz€jis vai nu veikt pasakumus, lai intervétu
vinas partneri, vai ar1 §is pamatojums faktiski kalpojis par ieganstu noraidit
vinas pieteikumu vienigi uz vinas seksualas orientacijas pamata.

57. lesniedzgja apgalvoja, ka atSkirigd iztur€Sanas pret vinu nebija
objektivi un pamatoti attaisnojama. Lai pamatotu atSkirigo attieksmi uz
seksualds orientdcijas pamata, ir vajadzigi loti nopietni apsvérumi. Saja
gadijuma $adi apsveérumi netika minéeti.

58. Nemot veéra dazados viedoklus zinatnieku aprindas (Fretté,
42. punkts), bija vajadzigi loti nopietni apsvérumi, lai attaisnotu atskirigu
attieksmi pret homoseksualiem. NodroSinat zinatnisku pamatojumu bija
valdibas pienakums, un ja ta Fretté lieta un S$aja lieta nespé&ja pieradit, ka
zinatnieku aprindas pastav vienpratiba, tas notika tadel, ka par So tematu
nav pieejami petijumi.

59. lIesniedzgja apstrid€ja ,legitima mérka” esamibu, jo $1 lieta péc
biittbas nav saistita ar bernu veselibu un Valsts padome netika
paskaidrojusi, ka bérna veseliba varétu tikt apdraudéta. Vina apgalvoja, ka
parasti tiek minéti tris riska veidi: pirmkart, risks, ka béms vargtu klat
homoseksuals, kas ir aizspriedumains priekS$stats, nerunajot nemaz par to,
ka $ada iespgjamiba nav neka pelama un ka vairumam homoseksualu ir
heteroseksuali vecaki; otrkart, it ka pastavot risks, ka b&rnam vargtu
paradities psihologiskas problémas: $ads risks nekad nav ticis pieradits, un
jaunakie pétijumi liecina, ka audzinasana homoseksualu vecaku gimené
neveido bernam noslieci uz kadu ipaSu kaiti; bez tam, fakts, ka dazas
demokratiskas valstis pieskir adopcijas tiesibas homoseksualiem pierada, ka
bérns nav paklauts riskam. Visbeidzot, nepastav ilgtermina risks, ka bérns
cietls no homofobiskiem aizspriedumiem, kas versti pret vina vecakiem, un
katra =zina seksuala vairakuma aizspriedumi nesniedz pietiekamu
pamatojumu.

60. Viga noradija, ka Francijas administrativo iestaZu praksé veérojama
nekonsekvence, un dazi departamenti vairs neliedz adopcijas atlaujas



homoseksualiem pretendentiem. Vina ar1 pazinoja, ka civillietu iztiesajosas
tiesas atlauj viendzimuma partnerattiecibas dzivojosai personai adoptét otra
partnera bérnu.

61. Kop$ sprieduma pasludinasanas Fretté lieta (iepriekS 41. punkts),
Eiropa veérojama viendzimuma paru adopcijai labvéliga attistiba
likumdoS$anas joma, un to paslaik pielauj kadas desmit Eiropas Savienibas
valstis. Iesniedz€ja atsaucas art uz Eiropas méroga panakto vienpratibu par
labu vientulu homoseksualu personu tiesibam uz adopciju tajas Eiropas
Padomes dalibvalstis, kur vientulam personam ir adopcijas tiesibas, pret&ji
Francijai, kur lémumus pienem péc saviem ieskatiem. Tas pats vérojams ari
arpus Eiropas, un tur tiesu prakse veidojas labvéligi homoseksualu veiktai
adopcijai, kad ta ir to bérnu interes€s, kuriem vajadziga gimene.

62. Visbeidzot, vina apstridéja argumentu, ka triikkst adopcijai pieejamu
bérnu, kuram Tiesa bija stingri sekojusi sava sprieduma Frerté lieta
(ieprieks 42. punkts), un iebilda, ka adopcijai pieejamo bérnu skaits pasaulé
parsniedz potencialo audZzuvecaku skaitu un ka tiesiska nodroSinajuma
piedavajumam nav jabit atkarigam no faktiskam iesp&jam izmantot min&tas
tiesibas.

2. Valdiba

63. Valdiba noradija, ka adopcijas atlauju izsniedz viet€ja, nevis valsts
Iimeni, un to dara departamenta padomes priek§sédetajs péc departamenta
limena adopcijas komisijas atzinuma sagemsanas. 2005. gada tikus$i sanemti
13 563 jauni pieteikumi, no kuriem nav apmierinati tuvu pie 8% (6%
pieteikumu noraiditi un apméram 2% atsaukti). 2006. gada attiecigas varas
iestades izsnieguSas 4000 vizas adoptétajiem bérniem no arvalstim. Valdiba
apgalvoja, ka nevar sniegt statistikas datus par adopcijas pretendentu
seksualo orientaciju, jo Francijas likums aizliedz vakt un apstradat personas
datus par personas seksualo dzivi.

64. Pretgji iesniedz&jas teiktajam valdiba apgalvoja, ka S§1 lieta nevar
kalpot par pamatu Tiesas secinajumu parskatiSanai sprieduma Fretté lieta, jo
apstakli miisdienas nav pietiekami mainijusies, lai attaisnotu atkapSanos no
precedenta.

65. Attieciba uz valstu tiesibu aktiem, par So t€mu nav vienpratibas
Eiropas méroga, jo tikai devinas no Cetrdesmit seSam Eiropas Padomes
dalibvalstim noskanotas pieskirt adopcijas tiesibas viendzimuma pariem un
dazas valstis nepieskir adopcijas tiesibas atseviskiem individiem/vientulam
personam vai to atlauj uz stingrakiem nosacijumiem ka Francija. Turklat §is
noverojums bitu japamato ar So likumu raksturu un nosacijumiem, kuri
jaievero.



66. Tiesas izteiktais secinajums Fretté lieta par atSkirigajiem viedokliem
zinatnieku aprindas ir spéka ar1 Sodien. To, ka valdiba nav piedavajusi
pétijumus, kuros apzinatas homoseksualu paru audzinatu bérnu problémas
vai atSkiribas attistiba, valdiba pamatoja ar faktu, ka nav zinams
homoseksualu paru audzinatu bérnu skaits un apléses ir loti atskirigas.
Iesp&jamas situacijas varétu but dazadas un sarezgitas, un bez tam esoSie
pétijumi nebija pietickami pamatigi, jo balstijas uz nepietickami plasam
fokusgrupam, nesp&ja saglabat objektivu pieeju un nenoradija, kads ir
attiecigo viena vecaka gimenu raksturs. Bérnu psihiatri vai psihoanalitiki
aizstavéja dazadas teorijas un vairums apgalvoja, ka gimen& nepiecieSami
gan mates, gan téva lomas prototipi.

67. Kop$ sprieduma Fretté lieta (iepriekS 42.punkts) arl sabiedribas
viedokli joprojam bija loti atSkirigi.

68. Valdiba apstiprindja, ka patiesiba adopcijas pieteikumu skaits
parsniedz adopcijai pieejamo b&rnu skaitu. Tas starptautiskas saistibas, it
1pasi Hagas Konvencijas 5. un 15. pants, liek tai atlasit kandidatus, vadoties
no vinu iesp&jam vislabak nodrosSinat bérnam piemérotas majas.

69. Visbeidzot valdiba noradija, ka neviena no aptuveni seSdesmit
valsttm no kuram Francijas pilsoni adopt€ be&rnus, neatlauj adopciju
viendzimuma pariem. Tad€] homoseksualiem adopcija no arvalstim varétu
palikt tikai ka teor€tiska iesp&jamiba, neraugoties uz faktu, ka to atlauj
nacionalie normativie akti.

B. Tiesas vertejums

70. Tiesa atzime, ka iepriekS mingtaja lieta Fretté pret Franciju Palata
atzinusi, ka 1émumam noraidit adopcijas atlaujas pieteikumu ir legitims
meérkis, proti, aizsargat to b&rnu veselibu un tiesibas, kuri var€tu tikt
iesaistiti adopcijas procesa (38.punkts). Attieciba uz to, vai atSkiriga
atticksme attaisnojama, un atziméjusi, ka dalibvalstu tiesiskajas sist€émas
nav vienota viedokla, Palata atzina par gluzi dabisku, ka valstu varas iestazu
zina atstdjama plasa ricibas briviba, kad tam japienem lémumi $ados Tiesa
izskatamos jautajumos (41. punkts). Nemot véra iesniedz€ja un adopcijai
pieejamo bérnu konkur€josas intereses, un bérnu labako intereSu parsvaru,
Tiesa atzimg&ja, ka zinatnieku starpa domas dalas par iesp€jamam sekam, ja
bérnu adoptés viens vai divi homoseksuali vecaki, ka nacionalais un
starptautiskais viedoklis ieveérojami atSkiras un ka nav pietickami daudz
adapt€jamu bérnu, lai apmierinatu pieprasijumu (42. punkts). Nemot vera
plaSo ricibas brivibu, kas dalibvalstim atstata $aja joma, un nepiecieSamibu
aizstaveét beérnu labakas intereses, lai sasniegtu v€lamo lidzsvaru, Palata



uzskatija, ka atteikums pieskirt adopcijas tiesibas  neparkapa
proporcionalitates principu un ka tadel valdibas sniegtais pamatojums likas
objektivs un sapratigs, un atSkiriga attiecksme nebija diskrimingjoSa
Konvencijas 14. panta izpratné (42. un 43. punkts).

71. Tiesa atzimé, ka 51 lieta arT attiecas uz jautajumu, ka tiek izskatits
adopcijas atlaujas pieteikums, ko iesniegusi vientula homoseksuala persona;
tas tomér daudzgjada zina atSkiras no iepriek§ minétas Fretté lietas. Tiesa
1pasi atzimé, ka, lai gan abas lietas paradas pret€ja dzimuma lomas prototipa
trikums, valsts varas iestades neatsaucas — vismaz tieSi — uz E.B.
»dzivesveida izveli” (skat. iepriekS minéto Fretté lietu, 32. punkts). Turklat
tas armT mingja iesniedz&jas pozitivas rakstura pasibas un vinas bernu
audzinasanas un emocionalos dotumus, atSkiriba no Fretté lietas, kura tika
secinats, ka iesniedz&jam bijusas griitibas paredzet praktiskas sekas, kadas
izraisitu b&rna ieraSanas (28. un 29. punkts). Bez tam, $aja lieta valsts varas
iestades pievérsa uzmanibu E.B. partnerei, ar kuru, ka vina apgalvoja, vinai
bija stabilas un pastavigas attiecibas, un §is faktors neparadijas Fretté kunga
iesniegtaja siidziba.

72. Saja lieta Tiesa atzimé, ka viet€jas administrativas iestades un tad
tiesas, kuras iztiesajusas iesniedz€jas siudzibu, pamatoja savu I€mumu
noraidit vinas adopcijas pieteikumu pamata uz diviem iemesliem.

73. Attieciba uz pamatojumu, uz kuru balstijas vietejas iestades saistiba
ar t€va vai mates lomas prototipa trikumu adopcijas pretendenta
majsaimnieciba, Tiesa uzskata, ka tas pats par sevi nebiit nerada problemu.
Tomer pastavot S§1s lietas apstakliem, ir pielaujams apstridét sada
pamatojuma biitibu, kura galigais noliiks ir pieprasit iesniedzgjai, lai vina
sava tuvakaja gimenes un draugu loka panak pretéja dzimuma lomas
pilditaja klatbiitni, tadejadi riskejot padarit speka neesosas vientulu individu
tiesibas pieteikties uz adopciju. Arguments Seit ir vieta, jo lieta neattiecas uz
adopcijas atlaujas pieteikumu, ko iesniedzis paris — prec€ts vai neprecéts,
bet uz atseviSska individa pieteikumu. Tiesa uzskata, ka tad€] s$ads
pamatojums varétu biit novedis pie patvaliga atteikuma un kalpojis par
ieganstu noraidit iesniedz&jas pieteikumu vinas homoseksualitates de].

74. Tiesa turklat atzime, ka valdiba, kuras pienakums bija nodroSinat
pieradijumus (skat. mutatis mutandis, Karner pret Austriju, iesniegums Nr.
40016/98, 41.-42. punkts, ECDH 2003-1X), nevar€ja sniegt statistikas datus
par to, cik bieZi iestades vadijusas no §1 pamatojuma, nemot véra adopcijas
pretendentu atzito vai zinamo seksualo orientaciju, jo vienigi tas varétu
sniegt pilnigu administrativas prakses ainu un noteikt, ka uz §1 pamata nav
notikusi diskriminacija.



75. Tiesa uzskata, ka otrs pamatojums, uz kuru balstijusas valsts varas
iestades — iesniedzgjas partneres atticksme, prasa citadu pieeju. Kaut ari
vina ir iesniedz€jas ilggad€ja un atzita partnere, R. jaunkundze neuzskatija,
ka vinas partneres adopcijas pieteikums uzliktu vinai kadas saistibas. Varas
iestades, kuras daudzkart atsaucas uz So argumentu — skaidri un pamatojot —
secindja, ka iesniedz€ja nav nodroSinajusi vajadzigas garantijas bé&rna
adopcijai

76. Vispirms jaatzimé, ka pret€ji iesniedz&jas apgalvojumiem, jautajums
par attieksmi, ko izrada vinas partnere, ar kuru, pec iesniedzgjas teikta, vinai
ir stabilas un ilgstoSas attiecibas, noteikti izraisa interesi un saistas ar vinas
pieteikuma caurskatiSanu. Varas iestades rikojas tiesiski, nodroSinot visas
garantijas pirms bérna uznemsanas gimené. Tadgjadi, ja neprecgjies virieSu
vai sievieSu kartas pretendents jau izveidojis gimeni ar partneri, partnera
attiecksme un loma, ko vip$ vai vina ikdiena pildis bérna dzivé prasa pilnigu
izmekleSanu bérna labakajas intereses. Turklat bitu vismaz parsteidzosi, ja
attiecigas varas iestades, esot informétas par de facto para pastavéSanu,
izliktos par to nezinam, izvertejot apstaklus, kuros beérnam biis jadzivo un
statuss nav savienojams ar apstakli, kad, izmeklgjot vina pasreiz&jo stavokli,
tick konstatéts, ka gimeng ir nevis viens, bet divi pieaugusie.

77. Tiesa turklat atzimé, ka 1998. gada 1.septembra rikojuma (skat.
iepriekS, 28. punkts) 4. pants nosaka, ka attieciga departamenta padomes
priek$séd&étajam ir japarliecinas, ka gimenes apstakli, kurus pretendents
piedava nodroSinat be&rnam, atbilst adopt€jama bera vajadzibam no
gimenes, audzinasanas un psihologiska viedokla. So garantiju nozimigums -
par ko varas iestadém japarliecinas, pirms izsniedz bérna adopcijas atlauju -
ir atspogulots arT attiecigajos starptautiskos instrumentos, gan ANO
1989. gada 20.novembra Konvencija par beérna tiesibam, gan Hagas
1993. gada 29.maija Konvencija, gan Eiropas Konvencijas par bérnu
adopciju projekta (skat. iepriekS 29.-31. punkts).

78. Tiesa uzskata, ka nav pieradijumu, kas lautu secinat, ka mingtais
pamatojums balstits uz iesniedz€jas seksualo orientaciju. TieSi pret&ji —
Tiesa uzskata, ka §is pamatojums, kuram nav nekada sakara ar jebkadiem, ar
iesniedzgjas seksualo orientaciju saistitiem apsvérumiem, izriet no zinamas
de facto situacijas vienkarSas analizes un no §is situacijas sekam attieciba uz
bérna adopciju.

79. Tade] nevar uzskatit, ka pret iesniedz&ju veérsta diskriminacija vinas
seksualas orientacijas del.



80. Tomér Sie divi pamatojumi sastada daJu no iesniedzgjas stavokla
vispargja izvertéjuma. Tade] Tiesa uzskata, ka tie nav jaizskata alternativi,
bet gan lidztekus. Tatad viena pamatojuma prettiesiskumam ir ietekme uz
visa lémumu tiesiskumu.

81. Attieciba uz administrativa I€muma pienemsanas posmu, Tiesa
atzimé, ka departamenta padomes priekS§sédétajs savu lémumu nebalstija
tikai vai galvenokart uz otro pamatojumu, bet uz “visiem” iesaistitajiem
faktoriem, tas ir, uz abiem pamatojumiem, bez iesp&jamibas uzskatit, ka
viens no tiem bitu noteicoSs vai ka pietiktu tikai ar vienu, lai vin$ varétu
pienemt Iémumu atteikt adopcijas atlauju.

82. Attieciba uz tiesas posmu, Nansi (Nancy) Administrativa apelacijas
tiesa atzim&ja, ka 1€mums balstits uz diviem pamatojumiem: téva lomas
prototipa atveidotaja trikums un neskaidribas par katra gimenes locekla
iesaisti. Tiesa v&l atzim€&ja, ka lietas dokumenti un secinajumi pec
pieteikuma caurskatiSanas rada, ka iesniedz&jas dzivesveids nenodroSina
vajadzigas garantijas be@rna adopcijai; tacu apstridéja apgalvojumu, ka
departamenta padomes priekSsédetajs atteicis adopcijas  atlauju,
pamatojoties uz dzivesveidu, ko iesniedz€ja izvElgjusies, proti, vinas
homoseksualitati (skat. ieprieks 24. punktu).

83. Talak Valsts padome nosprieda, ka abi pamatojumi adopcijas atlaujas
atteikumam atbilst tiestbu normam. Valsts Padome arT nosprieda, ka atsauci
uz iesniedzgjas ,,dzivesveidu” var izskaidrot ar lietas dokumentiem, kuri
iesniegti zemakas instances tiesai un kuros redzams, ka vinas pieteikuma
caurskatiSanas laika E.B. bijuSas stabilas homoseksualas partnerattiecibas,
un ka to tomér nevar traktet ka Iemumu, kas pamatots uz principialu nostaju
attieciba uz iesniedz€jas seksualo orientaciju, vai ka jebkadu diskriminacijas
formu (skat. iepriek$ 25 punktu).

84. Tadel Tiesa atzim€, ka administrativas tiesas pielikuSas zinamas
ples, lai sprieduma skaidrotu, ka, lai gan pieversta uzmaniba iesniedz€jas
seksualajai orientacijai, ta nav kalpojusi par pamatu §im [@mumam un, to
izvertejot, tiesas nostaja nav bijusi naidiga.

85. Tomer Tiesa uzskata par zimigu to apstakli, ka valsts varas iestazu
argumentacija tik ieveérojamu vietu iepem iesniedz€jas homoseksualitate.
Tas ne vien izteica savus apsvérumus par iesniedz€jas dzivesveidu; tas
pirmam kartam apstiprinaja departamenta padomes priek§sédetaja lemumu.
Tiesa norada, ka péd€jais pienéma savu lémumu, vadoties no adopcijas
komisijas slédziena, kuras dazadie locekli bija rakstveida paudusi savu
viedokli, galvenokart sniedzot ieteikumu un pamatojot So ieteikumu, ka
pieteikums noraidams, pamatojoties uz abiem min€tajiem apsvérumiem.



Tiesa norada, ka atseviSku viedok]u izteiksmes veids patieSam liecina, ka
noteicoSais apstaklis bijis iesniedz&jas homoseksualitate. Tiesa it Tpasi
atzimé, ka sava 1998. gada 12. oktobra slédziena bérnu labklajibas dienesta
psihologs ieteica noraidit adopcijas pieteikumu, cita starpa, atsaucoties uz
»liesniedzgjas] 1paSo attieksmi pret virieSiem — virieSi tiek atgriisti” (skat.
ieprieks 13. punktu).

86. Tiesa norada, ka atseviskos gadijumos tieSi vinas ka neprecétas
personas statuss kalpoja par apsvérumu, lai iesniedzg&jai atteiktu adopcijas
pieteikumu, kamér likums skaidri noteic, ka neprecé€tam personam ir
tiesibas iesniegt adopcijas pieteikumu. Seviski skaidri tas redzams psihologa
atzinuma, kur§ sava 1998.gada 28.augusta parskatd par parrunam ar
iesniedz&ju secinaja, tieSi atsaucoties uz iesniedzgjas gadijumu, nevis
izsakot visparigus komentarus (jo vina sava atzinuma ievada pazino, ka
netiecas mazinat iesniedz€jas pasparliecibu vai dot majienu, ka vina varétu
kaitét be&rnam), ka ,,visi petijumi par vecaku lomu parada, ka b&rnam
nepiecieSami abi vecaki” (skat. iepriek$ 11. punktd). 1998. gada 28. oktobr1
Adopcijas komisijas parstavis no Gimenes padomes saiknei ar b&rniem, kuri
paslaik atrodas vai kadreiz bijusi valsts apripé ieteica noraidit ligumu pec
adopcijas atlaujas ar pamatojumu, ka adopt&joSai gimenei jabut ,,jauktam
parim (virietim un sievietei)” (skat. iepriekS 14. punktu).

87. Attieciba uz sistematiskajam atsauc€m uz ,t€va lomas prototipa”
trikumu, Tiesa apstrid nevis to, vai vélams apspriest So jautajumu, bet
nozimibu, ko tam pieskir valsts varas iestades saistiba ar neprecétas
personas veiktu adopciju. Ir tiesiski nemt véra So apstakli, tacu tade] Tiesai
nevajadzetu ignorét parmerigi bieZo atsaukSanos uz to Saja lieta.

88. Tadgjadi, neraugoties uz Nans1 Administrativas apelacijas tiesas un
turpmak ar1 Valsts padomes piesardzibas pasakumiem, pamatojot
iesniedzgjas ,,dzivesveida” izvert€Sanu, neizbégami seko secinajums, ka
vinas seksuala orientacija konsekventi bija galvena tiesas apsprieZu t€éma un
skarta katra administrativo un tiesas procesualo darbibu posma.

89. Tiesa uzskata, ka atsauce uz iesniedzgjas homoseksualitati bija ja ne
tieSa, tad vismaz netieSa. Ir konstateta iesniedzgjas atzitas homoseksualitates
ietekme uz vinas pieteikuma izvert€Sanu, un, nemot véra ieprieks teikto, ta
bijusi izSkiroSais faktors, kura rezultata vingas pieteikums adopcijas atlaujai
noraidits (skat. iepriek§ min€to mutatis mutandis, Salgueiro da Silva Mouta,
35. punkts).

90. Tadel iesniedzgja tikusi paklauta atSkirigai atticksmei. Janem véra
sadas atSkirigas apieSanas mérkis, un, ja $is mérkis bijis legitims, vai
atSkiriga attieksme attaisnojama.



91. Tiesa atkartoti uzsver, ka atSkiriga apieSanas 14. panta izpratné ir
diskriminacija, ja tai nav objektiva un pamatota attaisnojuma, t.i. tai nav
Llegitima mérka” var arl ja nepastav ,pamatots samérigums starp
izlietotajiem lidzekliem un mérki, ko paredzéts ar tiem sasniegt”(skat., cita
starpa, spriedumu lieta Karlheinz Schmidt, 24. punkts; iepriek§ minéta lieta
Petrovic, 30. punkts; un iepriekS mingta lieta Salgueiro da Silva Mouta,
29.punkts). Ja ir runa par seksualo orientaciju, nav vajadziga ipaSa
parliecinaSana un svarigi iemesli, lai attaisnotu at$kirigu apieSanos attieciba
uz tiesibam, kuras atrodas 8. panta darbibas joma (skatit, mutatis mutandis,
lietu Smith and Grady pret Apvienoto Karalisti, iesniegums Nr. 33985/96
un Nr. 33986/96, 89.punkts, CEDH 1999-VI; 1999. gada 27.septembra
spriedumu lieta Lustig-Prean un Beckett pret Apvienoto Karalisti,
iesniegumi Nr. 31417/96 un 32377/96, 82,; un lietu S.L. pret Austriju,
iesniegums Nr. 45330/99, 37. punkts, CEDH 2003-I).

92. Saistiba ar to Tiesa atzim&, ka Konvencija ir dzivs instruments, kas
interpret€jams atbilstoSi miisdienu apstakliem (skat. cita starpa ieprieks
mingto lietu Johnston un citi, 53. punkts).

93. Tiesa uzskata, ka Konvencijas izpratné Sada atSkiriga apieSanas,
balstoties vienigi uz iesniedzEjas seksudlo orientaciju nozimé vinas
diskriminaciju (skat. iepriek§ minéto lietu Salgueiro da Silva Mouta,
36. punktu).

94. Tiesa norada, ka Francijas tiesibu akti atlauj neprecétam personam
adoptet bérnu (skat. iepriek§ 49.punktu), tadgjadi sniedzot adopcijas
iesp€jas neprecetai homoseksualai personai, un tas netiek apstridets. Nemot
vera valsts tiesibu aktus, Tiesa uzskata, ka valsts izvirzitos apsvérumus
nevar uzskatit par seviski parliecinoS§iem un svarigiem, lai attaisnotu
atteikumu pieskirt iesniedzgjai adopcijas tiesibas.

95. Visbeidzot Tiesa atzimé, ka attiecigie Civillikuma panti neprasa, lai
adopcija piedalitos pret€ja dzimuma vecaka prototips, un tas katra ziga
nebls atkarigs no neprecéta adoptétaja seksualas orientacijas. Turklat Saja
gadijuma iesniedz€ja paradija, ta to formulgjusi Valsts padome,
,hneapstridamas pozitivas personibas TpaSibas un spgjas bérnu audzinaSana”,
kas noteikti atbilst berna labakajam interesém, t.i. galvenajam jédzienam
attiecigajos starptautiskos instrumentos (skat. iepriek§ 29.-31. punktu).

96. Nemot véra iepriek§ min€to, Tiesa secina, ka valsts varas iestades
izradijusas atSkirigu attieksmi, noraidot iesniedz&jas pieteikumu adopcijas
tiestbu pieSkirSanai pamatojoties uz vinas seksudlas orientacijas
apsvérumiem - atSkirigu attieksmi, kas nav pienemama saskana ar



Konvenciju (skat. iepriek§ citéto lietu Salgueiro da Silva Mouta,
36. punkts).

97. Tatad, nemot veéra iepriekS 80. punkta min€tos secinajumus, Tiesa
uzskata, ka minétais Iémums neatbilst 14.panta, saistiba ar 8. pantu,
nosacijumiem.

98. Tadejadi noticis Konvencijas 14.panta, saistiba ar 8. pantu,
parkapums.

III. PAR KONVENCIJAS 41. PANTA PIEMEROSANU

99. Saskana ar Konvencijas 41. panta noteikumiem:

"Ja Tiesa konstate, ka ir noticis Konvencijas vai tas protokolu parkapums, un ja
attiecigas Augstas Ligumsledzgjas puses ieksgjie tiesibu akti paredz tikai dal&ju §1
parkapuma seku atlidzinasanu, Tiesa, ja nepiecieSams, cietuSajai pusei pieskir
taisnigu atlidzibu."

A. Kaiteéjums

100. Iesniedz€ja noradija, ka bez atlaujas, kura vinai liegta, vinai nav
iesp€jams likumigi adoptét bérnu no arvalstim un faktiski neiesp&jami
adoptet francu bernu. Pat, ja Francijas valdiba vistuvakaja laika pieskirtu
vinai adopcijas atlauju, diskriminacijas izraisitd novilcinaSana sasniegtu
devinus vai desmit gadus. ST novilcina$ana izraisija ne vien psihologisku
spriedzi un bija netaisniga, bet arT vecuma dg| samazinaja vinas izredzes reiz
adoptet beérnu: pieteikuma iesniegSanas bridi vinai bija trisdesmit septini
gadi, un, ja beidzot atlauja tiktu pieskirta, vinai btitu vismaz cCetrdesmit sesi.
Tadejadi iesniedz€ja pieprasija 50,000 eiro (EUR) morala kait€juma
atlidzinasanu.

101. Valdiba savu viedokli neizteica.

102. Tiesa uzskata, ka iesniedzgja cietusi moralo kait€jumu, kur§ netiks
pietickami atlidzinats tikai atzistot Konvencijas 14.panta parkapumu,
saistiba ar 8.pantu. Tadgjadi Tiesa piespriez iesniedz&jai 10 000 EUR
morala kait€juma atlidzinaSanai.



B. Izmaksas un izdevumi

103. lesniedz€ja pieprasija segt izdevumus, kas saistiti ar advokata
honoraru, sakot no prasibas iesnieg$anas briza lidz tiesvedibas noslégumam
(seSdesmit darba stundas péc likmes 200 EUR stunda bez PVN) un 176
EUR par celosanas un dzivosanas izdevumiem, kas radusSies, dodoties uz
lietas izskatiSanu Lielaja palata, tas ir pavisam 14 528 EUR.

104. Valdiba neizteica savu viedokli.

105. Tiesa atzimé, ka saskana ar Tiesas judikatlira nostiprinatajiem
kritérijiem, tai japarliecinas, vai pieprasitas izmaksas un izdevumi patieSam
ir raduSies un vai to apjoms bijis pamatots (skat. citu kompetentu avotu
starpa lietu Oztiirk pret Turciju [Liela palata], iesniegums Nr. 22479/93,
83. punkts, CEDH 1999-VI). Piemérojot o kritériju konkrétaja lieta, Tiesa
uzskata, ka iesniedz&jas pieprasita summa ir sapratiga un piespriez 14 528
EUR par labu iesniedzgjai.

C. Procenti par termina nokavéSanu

106. Tiesa attiecigi uzskata, ka termina nokaveSanas procentu summa
jabalsta uz FEiropas Centralas bankas noteikto bezpelnas aizdevumu
procentu likmi plus tris procenti.

NEMOT VERA MINETOS ARGUMENTUS, TIESA
1. Vienpratigi pazino, ka iesniegums ir pienemams izskatiSanai;

2. Nolemj, ar desmit balstm pret septinam, ka ir noticis Konvencijas
14. panta, saistiba ar 8. pantu, parkapums;

3. Nolemj, ar vienpadsmit balstm pret sesam,

(a) ka tris méneSu laika atbildétajai valstij jasamaksa iesniedz&jai 10 000
EUR (desmit tukstoSi eiro) ka kompensacija par moralo kait€jumu,
un 14 528 EUR (Cetrpadsmit tiikstoSi pieci simti divdesmit astoni eiro) par
tiesaSanas izdevumiem, ka arT jebkuru summu, kas biitu maksajama ka
nodoklis;

(b) ka, sakot ar augstak mingta tris ménesu termina beigadm lidz samaksas
veikSanai, 8T naudas summa ir palielinama par gada procentu likmi, kas ir
vienada ar Eiropas Centralas bankas noteikto bezpelnas aizdevumu procentu
likmi Saja laika, plus tr1s procenti;

4. Vienpratigi noraida taisnigas atlidzibas prasibu pargja dala.



Taisits anglu un francu valoda, un pasludinats atklata tiesas s&de
Cilvektiesibu tiesas €ka 2008. gada 22. janvarl.

Michael O'Boyle Christos Rozakis
Sekretara vietnieks Priek$seédetajs

Saskana ar Konvencijas 45. panta 2. punktu un Tiesas Reglamenta 72.2
punktu Sim spriedumam tiek pievienoti $adi atseviskie viedokli:

(a) tiesneSa Costa atSkirigais viedoklis, kuram pievienojas tiesnesSi
Tiirmen, Ugrekhelidze un Jociené;

(b) tiesneSa Zupancic atskirigais viedoklis;

(c) tiesnesSu Lorenzen un Jebens atbalstosais viedoklis;

(d) tiesneSa Loucaides atskirigais viedoklis;

(e) tiesneSa Mularoni atskirigais viedoklis.

C.LR.
M.O'B.



TIESNESA COSTA éTSI,(IRiGAIS VIEDOKLIS, KURAM PIEVIENOJUSIES
TIESNESI TURMENS, UGREKELIDZE UN JOCIENE
(Tulkojums)

1. Sada veida lietas var sagaidit, ka Liela palata (kuras piekritiba lieta tika
nodota saskana ar Konvencijas 30. panta noteikumiem) sniegs spriedumu par
,hopietnu jautajumu”, kur§ saistas ar Konvencijas interpretéSanu, kas Saja lieta
attiecas uz 14. pantu skatot kopa ar 8. pantu.

2. Tiktal, cik tas attiecas uz Tiesas pienemto principialo nostaju, es domaju, ka
es to varu pienemt, bet es nemaz neesmu parliecinats, ka Saja konkrétaja gadijuma
atbild@tajai valstij piedeéveta iejaukSanas ir pretruna ar So nostaju vai ari Konvencijas
pantos ietvertajam tiesibam. CentiSos paskaidrot, ko es ar to domaju.

3. Ja runa ir par principu ka tadu, tad vairdkuma lémuma pamata (seviski
atsaucoties uz Tiesas iepriek$€ju spriedumu lieta Salgueiro da Silva Mouta pret
Portugali (Reports 1999-1X) ir apgalvojums, ka iesniedz€ja tika diskriminéta tapéc, ka
vinas pieteikums bérna adopcijas atlaujai tika it ka atteikts uz vinas homoseksualas
orientacijas pamata, un vina $adu diskriminaciju uzskata par nepamatotu.

Sis spriedums apgaz spriedumu lieta Frerté pret Franciju (Reports 2002-) (ko,
protams, Liela palata ir tiesiga darit), kur vairakums Palatas tiesneSu uzskatija, ka $ads
pamatojums nav pretruna ar 14. panta un 8. panta prasibam. Precizak sakot, iemesls,
kapec Francijas varas parstavji noraidija homoseksualas iesniedz&jas prasibu par
tiestbam adopt€t bernu, bija pamatots, nemot veéra ta bérna intereses, kur§ iespgjams
tiktu adoptets.

Man personigi §ads pamatojums nebija pienemams, tomér es nobalsoju kopa ar
vairakumu, kur§ noléma, ka nav noticis parkapums tapéc, ka manuprat, Saja gadijuma
minétie Konvencijas panti nebija piem&rojami, jo Konvencija negaranté adopcijas
tiesibas (tomér Palata $aja zina nepiekrita manam pamatojumam, un uz perseverare
diabolicum principa pamata es $aja bridi taja dzilak neiedzilinaSos).

Mana piekritosaja viedokli, kuram pievienojas kol€gi — tiesnesis Jungwiert un
tiesnesis Traja, es noradiju, ka Francijas Civillikums (jau kop§ 1966. gada) pielauj, ka
bérnu var adoptét neprecéts cilvéks, un tas nekada veida neaizliedz homoseksualai
personai adoptét bérnu (turklat, taja pa$a nozimé, likums neprasa, lai potencialais
adoptetajs butu heteroseksuals). Tapeéc es uzskatiju toreiz un uzskatu ar1 tagad, ka
atteikums, kura pamata ir nekas cits, ka iesniedz€jas apgalvotais vai konkréti zinamais
homoseksualisms, biitu gan Civillikuma, gan arT Konvencijas parkapums.

Esmu arT parliecinats par to, ka misu Tiesas vésts Dalibvalstim bijusi skaidra:
ja kads velas adoptét beérnu, tad to nevar liegt tikai un vienigi tapec, ka attieciga
persona ir homoseksuala. Iesp&jams, ka man ne visi piekrit, un nepiekriSanai var bt
gan pamatoti, gan arT mazak pamatoti iemesli. Tacu, vai pamatoti vai nepamatoti,
misu Tiesa, kuras uzdevums ir interpretét Konvenciju un pieme€rot tas pantus
konkretas situacijas, uzskata, ka personas pieteikumu adoptacijas lieta nedrikst atteikt
tikai uz homoseksualisma pamata, tieSi tapat, ka personas vecaka tiesibas nedrikst
noliegt ta pasa iemesla de€l (Salgueiro da Silva Mouta). Es pievienojos.

4. Savukart, ja atstajam teorijas jomu un apsveram konkréto iesniedzgjas lietu,
tad es nepiekritu, lai arT Tiesas galvenais pienakums ir spriest par attiecigajiem
jautdjumiem. Nacionalo administrativo iestazu un tiesu dokumenti $aja lieta,
manuprat, neparprotami pierada, ka atlauja tika noraidita (un noraidijums tika



uzskatits par tiesisku) divu iemeslu dgl, kurus Tsuma var apkopot sekojosi. Pirmkart,
E.B. jaunkundzes gimenes un draugu loka nebitu virieSu kartas vai ,,téva” referenta.
Otrkart, sieviete, ar kuru iesniedzg€jai pieteikuma iesniegSanas bridi bija stabilas
attiecibas, neko daudz neriip&jas par partneres planu adoptét bérnu. Iesp&jams vina
tam nepretojas un nejuta par to niknumu, tacu katra gadijuma vinai tas bija
vienaldzigi.

5. Manuprat, pirmais no Siem pamatojumiem ir prettiesisks saskana ar
Francijas likumiem. Ja likums lauj vientulai personai adoptét b&rnus, tad ir
pretlikumigi likt attiecigajai personai, vai ta biitu sieviete vai virietis, nodroSinat, ka
gimenes un draugu loka ir pret&ja dzimuma parstavis, kur§ var uzstaties ka ,,referents”
(ja lietojam birokratiski psihologisko Zargonu). Nevaram prasit vientulam cilvékam
maksligi veidot ,,majas”, lai var€tu izmantot subjektivas tiesibas. Vai vientulai
personai biitu jabiit vientulai tikai $T varda nozime, lai ta varétu adoptét bérnu?

Velos gan atzimét — lai ar1 pirmais pamatojums ir prettiesisks, tas nenozimeé,
ka tas saistams ar homofobiska rakstura diskriminaciju. Neatkarigi no ta, vai E.B.
jaunkundze bija vai nebija homoseksuali orientéta, departamenta padome vienalga
bitu atteikusi, vai varetu but atteikusi vinas pieteikumu tapéc, ka pietrika otra
dzimuma ,,referenta”. Tapéc nav skaidrs, ka pat $1 divaina pamatojuma pamata bijusi
iesniedzgjas seksuala orientacija, tapat nav skaidrs, vai $is apstaklis ka tads pamato
vairakuma akceptetos secinajumus, vismaz, ja runa ir par vinu lémuma pamatojumu.

6. Katra zina man neskiet, ka otrs pamatojums ir nelogisks vai nesamerigs.
Fakts paliek fakts, ka E.B. jaunkundze dzivoja kopa ar citu cilvéku. Neatkarigi no S$is
otras personas dzimuma vai seksualas orientacijas, ir pieradits un nav apstridéts, ka §1
persona adoptacijas planu neatbalstija. Sados apstaklos, ja bitu pieskirtas adoptacijas
tiesibas un civilas tiesas biitu lavusas E.B. jaunkundzei adoptét bérnu, loti maz ticams,
ka bitu apmierinatas Francijas likuma prasibas (attieciba uz gimenes, bérna
audzinaSanas un psihologiskiem jautajumiem, skat. sprieduma 28. punktu), ja runa ir
par bérna labakajam interesém. Katra gadijuma tas nav Tiesas uzdevums lemt citadi,
ja vien ta sevi nav sevi izveidojusi ka ceturto instanci $aja lieta.

7. Tas nozimé, ka rodas visai filigrana juridiska problema. Vai pirmais
pamatojums ir bijis izskirosais (un nemsim véra, ka manuprat tas nav diskrimingjoss,
vismaz ne tik talu, cik tas attiecas uz iesniedzg€jas seksualo orientaciju)? Vai ar to
pietika, lai ,,piesarnotu” attiecigo administrativo lémumu? Vai nav realak uzskatit, ka
domajot par konkrétas personas pieteikumu konkréta situacija, atbildigajam
amatpersonam bija visas tiesibas izvertet visus faktorus, kuri saistijas attiecigo
situaciju? Misu Tiesa nav ceturtds instances tiesa, ta nav ari kasacijas tiesa, kura
sprieZ par to, vai tads vai cits pamatojums ir pamatots. M®&s neapgalvojam, ka nav
nepiecieSams parbauditu citus pamatojumus un saturu, ka arT pirma pamatojuma
pamatotibu, lai lemumu pazinotu par nelikumigu un tapéc lietu izbeigtu. Tomer tieSi
tads ir $1 sprieduma rezultats.

Saja zina mans viedoklis ir tuvu tam, kuru sava atSkirigaja viedokli paudusi
tiesnese Mularoni. Vina kritizé vairakumu par to, ka tas nolémis, ka E.B. jaunkundzes
homoseksuala orientacija bija izSkiroSais iemesls, lai noraiditu vinas pieteikumu.
Tapat ka kolége, es So apgalvojumu uzskatu par visnotal nepamatotu.

8. Manuprat, Liela palata biitu var€jusi nopietni pazipot, ka $ada veida
atteikuma pamata nedrikst biit homoseksualisms, jo tas parkaptu 14. un 8. panta
prasibas un tapéc raditu bitisku precedentu, bet taja paSa laikd noraidit E.B.
jaunkundzes stidzibu, jo vinas gadijuma atteikuma pamata nebija vinas homoseksuala
orientacija. Tas butu tiesak atbildis $is lietas apstakliem, vismaz ta, ka es tos
interpret&ju.



9. Tapéc Saja gadijuma nevaru akceptét vairakuma argumentus un uzskatu, ka
Francija nav parkapusi Konvencijas pantos ietvertas tiesibas.

TIESNESA ZUPANCIC ATSKIRIGAIS VIEDOKLIS

Jautajums zinama meéra ir nomaskets, bet Saja lieta biitiskais jautdjums ir par
diskriminaciju, pamatojoties uz iesniedz&jas seksualo orientaciju, ka ari ar privilégiju
adoptét bérnu. Tas, ka ta ir privilégija — tas Sis lietas izskatiSana ir ar izSkiroSu
nozimi. Tas nozim€, un vairakums to saprot, ka $aja gadijuma mes nerunajam par
pieteic€jas tiesibam 8. panta konteksta.

Izskirosa ir atSkiriba starp privilégiju un tiesibu. Diskriminacija, ja runajam
par nevienlidzigu attieksmi, ir apsprieZama situacijas, kuras saistas ar tiesibam, bet ne
situdcijas, kuras biitiba saistas ar privilégijam. Sadas situacijas privilégijas pieskiriana
vai nepieSkirSana uz vel non principa pamata lauj iestadei, kura pienem 1€mumu (Saja
gadijuma ta ir administrativa iestade) spriest bez bailem, ka varétu tikt parkaptas
konkrétas personas tiesibas.

So jédzienu vienkarsojot, varam teikt, ka teor&tiskais princips, atbilstosi kuram
tiesibas ir paklautas tiesvedibai un tiesibu parkdpuma gadijuma nepiecieSams
atlidzinajums, neattiecas uz tam situacijam, kuras tiek pieskirta privilégija. Parspiléts
Sadas situacijas piemérs bitu privilégija sanemt apbalvojumu vai goda zimi vai citadi
sanemt atzinibu par Tpasiem sasniegumiem.

Biitu pat loti divaini, ja jebkura persona varétu apgalvot, ka tai pienakas
konkréta balva, goda zime, vai cita privilégija.

Protams, ir arT situacijas, kuras Sis jautajums nav pilnigi skaidrs, runa var biit
par konkrétu darbu, kuram pieteikusies konkréta persona. Varam iedomaties
apstaklus, kuros kads velgjies kluit par tiesnesi, notaru, vai $ada amata kandidatu, bet
tada vai citada iemesla del vinam ST iespgja tika liegta. Pat tada gadijuma bitu
neparasti, ja Tiesa spriestu, ka privilégijas noliegS§ana ir kaut kas tads, kas bitu
vert€jams atbilstos$i diskriminacijas kriterijiem.

Saja konkrétaja lieta bitiskakais un pirmais jautajums ir par to, vai b&rna
adoptéSanas privilégija ir izvertéjama atbilstosi 14. panta min&tajiem diskriminacijas
krit€rijiem. Ka jau mingju, vairakums nav tend€ts uzskatit b&rna adopt€Sanas
privilégiju par tiestbam.

Tapec ir nekonsekventi uzskatit, ka Saja gadijuma ir noticis kaut kas
nelikumigs, ja vien Tiesa turpina ieverot savu (pamatoto!) viedokli par to, ka iesp€ja
adoptét bernu noteikti nav tiesiba un labakaja gadijuma ir privilégija. Tada gadijuma
jautajums ir par to, cik plasa ir administrativas iestades ricibas briviba, kad ta lemj par
bérna adoptésanas privilggiju.

No otras puses, vai més varam iedomaties, ka Nobela prémiju komiteja kadreiz
tiks apvainota diskriminacija tapéc, ka ta nekad nav balvu pieskirusi kadas konkrétas
rases vai nacionalitates zinatniekam? Sada apgalvojuma pamata, protams, bitu jabit
statistikas pieradijumiem. Jaatzist, ka $adi pieradijumi ir loti nozimigi jautajumos par
diskriminaciju, saistiba ar nodarbinatibu, un tamlidzigos gadijumos. Citiem vardiem
sakot, jautajums biitu daudz skaidraks, ja Eiropas Cilveka tiesibu tiesa konstatétu, ka
Francijas administrativas iestades sistematiski diskriming€ lezbietes, kuras vélas
adoptét bérnu.

Tomer $aja gadijuma runa ir par individualu lietu, kad par diskriminaciju
stidzas uz viena vieniga notikuma pamata. Ka jau esmu teicis, tas nelauj Tiesai
nolemt, ka Francija pastav vispargja diskrimingjosa attieksme pret homoseksualiem,



kuri vélas adoptét bérnu. Saja gadijuma jautdjums par sistematisku diskriminaciju nav
pat apspriests, un drosi vien nemaz nebitu iesp&jams piepemt pieradijumus, kas
balstiti uz statistiska datiem, kuri atbalsta iesniedz€jas apgalvojumus. Ja tas biitu
iesp&jams, tad lieta biitu jarisina pavisam citadi, neka tas ir noticis Soreiz.

Tiesai obligati jabiit konsekventai atbilstoSi jau noteiktajam principam, ka
bérna adoptésana nekada gadijuma nav tiesiba.

Saja pa$a kategorija ir arT cits jautajums, proti, vai kartiba, kura noveda pie
lezbietes liiguma noraididanas bija tada, kas Jauj secinat par diskriminaciju. Skiet, §T ir
tieSi ta atSkiriba, uz kuras pamata ir balstits vairakuma secinajums.

No $ada pamatojuma izriet jautdjums par to, vai kartibai, ja runa ir par
privilégiju, nevis par tiesibam, ir obligati jablt brivai no diskriminacijas.
Administrativa likuma konteksta atSkiribas varbt ir starp 1émumu, kur§ legitimi ir
administrativas iestades un tas ricibas brivibas kompetenc€, un 1€mumu, kur§ jau
tuvojas patvaligam lémumam.

Leémums ir patvaligs tada gadijuma, ja tas nav sapratigi pamatots (substantivais
aspekts) un tam par pamatu nav sapratigs lémumu pienemsanas process (proceduralais
aspekts), ta vieta nemot vera aizspriedumus un Saja gadijuma - aizspriedumus pret
homoseksualiem. Juridiskaja teorija ir labi iedibinats, ka jautajums par diskriminaciju
neattiecas uz privilégijam, bet to var attiecinat uz kartibu, kura ir saistita ar privilégijas
pieskirSanu vai nepieskirSanu.

Tiek apgalvots, ka Francijas administrativaja likuma paredz&ta kartiba bija
diskrimingjosa attieciba pret So konkréto sievieSu kartas homoseksuali, bet tada
gadijuma jautajums ir par to, vai $ada veida diskrimingjoSa kartiba vienalga ir
samé&rojama ar attiecigas administrativas iestades legitimo ricibas brivibu.

Baidos, ka lielakoties tieSi $ada veida lietas biitibas ,,piesarnosana” ar kartibu ir
stridus centrd. Saja tekstad pie ta nevaru kavéties,' bet jautajums varétu biit $ads. Ja
privilégiju pieskirSana nav tiesibu jautajums, tad vai tada gadijuma nav skaidrs, ka
privilégiju pieskiréjam, atbilstoSi argumento a majori ad minus principam, ir tiesibas
ne vien baudit ricibas brivibu, bet arT diskrimin€t gan péc biitibas, gan arT kartibas?
Isa atbilde ir tada, ka publiskaja sektora (un te es nerunaju par tiri privato sferu, kura
saistas ar balvam, godalgam u.tml.) ir tadas privilégijas, kuras, iesp&jams, kadreiz kls
par tiestbam. Te runa varé€tu biit par bé€rna adoptéSanu, par tiestbam uznemties kadu
publisku amatu u.tml. Nav Saubu, ka gadijuma, ja privilégiju, kas iesp&ami var
»partapt par tiesibu”, ietekm& patvala, aizspriedumi un frivolitati, tad uz to butu
attiecinama diskriminacijas logika.

Atlicis jautajums par faktiem. Tapat ka tiesnesis Loucaides, ar1 es neparakstos
zem vairakuma teorijas par osmotisko piesargojumu.

Tacu te ir ar1 vél cits, pedgjais apsverums. Neparstaveta puse, kuras interesem
$ada veida pravas vajadzétu dominét, ir bérns, kura nakotnes intereses ir nepiecieSams
aizsargat. Visas citas tiesibas un privilégijas nobal §Ts absoliitas tiesibas prieksa. Ja
mes akceptéjam, ka aizbildniecibas jautajumos bitiskakas ir berna intereses, nevis
biologisko vecaku tiesibas, tad cik parliecinoSaks bis §is pienémums gadijumos, kads
ir §is, kur runa ir par potenciala adoptétaja privilégijam?

'Detalizéti par to esmu rakstijis gramata “The Owl of Minerva: Essays on Human Rights”. Utrehta:
Eleven International Publishing (2008. g.). Skat. 14. nodalu, 413.-428. Ipp.



TIESNESA LORENZEN UN TIESNESA JEBENS ATBALSTOSAIS
VIEDOKLIS

Mges esam balsojusi kopa ar vairakumu un konstatgjusi, ka ir parkapts
Konvencijas 14. pants saistiba ar Konvencijas 8. pantu, un lielos vilcienos
pievienojamies apsvérumiem, kas bija §1 secinajuma pamata. Tacu par savu balsojumu
velamies dazas lietas paskaidrot sikak.

Saja lieta valsts iestades, kuras noraidija adoptacijas pieprasijumu, balstijas uz
diviem pamatojumiem, kurus abus Francijas apelacijas tiesas pienéma ka tiesiskus:
pirmam kartam bija runa par virieSu kartas referenta trikumu iesniedz€jas
majsaimnieciba, otrkart bija runa par iesniedz€jas partneres vienaldzigo attieksmi.
Mes pilniba piekritam sprieduma pamatojumam (75.-78. rindkopa), ka tieSi otrais
pamatojums bija izSkiroSais, izlemjot pieteikumu. Attieciba uz pirmo pamatojumu,
meés neuzskatam to par nevieta esamu vai diskrimingjosu, ja pieteikumu par adoptaciju
iesniedz vientula persona. Tacu tas tads var biit, ja to izmanto saistiba ar tieSu vai
netie§u atsauci uz attiecigas personas seksualo orienticiju. Saja zina més atkal
pievienojamies vairakumam, ka, neskatoties uz nacionalo tiesu skaidrojumu, kas bija
un nebija domats ar atsauci uz iesniedzgjas ,,dzivesveidu”, nav iesp€jams secinat, ka
vinas seksuala orientacija pamatojuma bija maznozimiga. Tas nozimé, ka atteikuma
pamata bija viens tiesisks pamatojums un viens pamatojums, kur$ $aja konkretaja lieta
nebija legitims un tap&c atbilstosi Konvencijas prasibam bija diskrimingjoss.

Tatad Saja lieta konstatéts parkapums, jo adoptacijas atteikums dalgji bija
balstits uz prettiesiskiem apsvérumiem. Tas, protams, nenozimé&, ka pieteikumu
nevarétu noraidit, ja vien pamatojums bitu atbilstoSs Konvencijas prasibam,
pieméram, iesniedz&jas partneres vienaldziga attieksme. Tiesas mazakums uzskata, ka
noraidijums bija pamatots vienigi ar So apsvérumu, un mes neizslédzam iesp€ju, ka tas
ta tieSam arT bija. Tomer misuprat, un faktiski Sis ir tas punkts, kurd mes visvairak
nepiekritam mazakuma viedoklim, tas nav §is Tiesas uzdevums par to spriest. Ta
neparprotami ir Francijas tiesu kompetence.

Nemot vera to, ka parkapums vairak saistas ar kartibu, mes biitu uzskatijusi, ka
parkapuma konstatéSana vai nelielas kompensacijas pieskirSana biitu pati par sevi
taisniga atlidziba, attieciba uz moralo kait€jumu, kas radies iesniedz&jai, bet mes
neuzskatijam par vajadzigu $aja jautajuma opongét.

TIESNESA LOUCAIDES ATSKIRIGAIS VIEDOKLIS

Saja lieta nepiekritu vairakuma viedoklim. Uzskatu, ka Francijas iestazu
lémums iesniedz&jai nelaut adoptét bérnu bija legitims un pilnigi atbilstoss attiecigo
iestazu plaSajai ricibas brivibai.

Valsts iestades pie sava lémuma nonaca divu iemeslu dg].

Pirmkart runa bija par ,,paziSanas zimju” trukumu, jo triika t€va lomas modela
jeb ,referenta”, otrkart runa bija par ,katra majsaimniecibas locekla ieguldijums
attieciba uz adopt€jamo bernu.” Attieciba uz pirmo no Siem pamatojumiem,
pievienojos vairakuma viedoklim, ka tas neatbilst Francijas likuma noteiktajam
vientulu personu tiestbam adoptet bernu. Tapéc Saja konkrétaja lieta Sis pamatojums
ir noraidams.

Tacu otrais jautagjums bija par iesniedz€jas partneres, R. jaunkundzes,
attieksmi. Par spiti tam, ka vina bija ilgstoSa un atzita iesniedz€jas partnere, vina
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neuzskatija, ka pédgéjas lémums par beérna adopteéSanu vipai biitu saistoSs. Sis
pamatojums vien var€tu tiesiski attaisnot valsts iestazu lémumu. Vairakums bitiba to
neapstrid. Vairakums uzskata, ka ,,viena pamatojuma prettiesiskais raksturs biitiba
piesarno visu lémumu.”

Es So teoriju par piesarnojumu personigi noraidu. Ta ir teorija, kura ir
piemérotaka medicinas zinatnei, vienkarsi tapéc, ka katrs pamatojums, uz kura pamata
tika pienemts 1@mums, bija atsevisks un autonoms, un ta efektivitate nekadi nebija
atkariga no otra pamatojuma, nedz ari tie savstarp€ji bija saistiti. Pirmkart, ja valsts
iestades biitu uzskatijusas, ka abi pamatojumi ir uztverami kopigi, tad tas ta ari biitu
pateikuSas. Otrkart, ja, ka vairakums uzskata, patiesais nolieguma iemesls bija
pieteicgjas seksuala orientacija, kura it ka ir netieSi pamanama viena no
pamatojumiem, tad man nav skaidrs, kap€c biitu bijis minams otrs pamatojums.

Nemot veéra, ka Saja gadijuma ir runa par Francijas administrativo iestazu
Iémumiem, es velos piebilst, ka Francijas administrativa likuma pamatprincips ir tads,
ka gadijuma, ja administrativa 1@muma pamata ir vairdk ka viens pamatojums, tad
pietiek ar viena $ada pamatojuma juridisko pienemamibu, lai 1€émumu atzitu par
tiesisku.

Katra gadijuma es uzskatu, ka valsts iestaZu sprieSana kopuma bija atbilstoSa
Konvencijas prasibam.

Mingtas amatpersonas neteica, ka iesniedz&jas noraidijuma pamata bija vinas
seksuala orientacija. Es nepiekritu vairakuma secinagjumam, ka ,atsauce uz
iesniedzgjas seksualo orientaciju bija, ja ne tieSa, tad vismaz netiesa” un ,,ir skaidri
pieradita iesniedzg€jas apgalvota homoseksualisma ietekme pieteikuma izverteéSana...
tas bija izSkiroSais faktors 1@mumam par adopcijas atteikumu.” Lasot vairakuma
spriedumu, man ir sajiita, ka vairakums konsekventi cenSas interpretét valsts iestazu
lemumu ka l€émumu, kura pamata bijusi iesniedzgjas seksuala orientacija, lai gan
nekas tads netika pateikts, un valsts amatpersonas atkartoti paskaidroja, ka adoptacijas
noraidijuma pamata nebija ,,princips par vinas dzives stila izveli” vai ,,iesniedz€jas
seksuala orientacija.”

Lai nu ka, bet es uzskatu, ka pat tad, ja iesniedz€jas seksuala orientacija biitu
bijusi par pamatu adopcijas atteikumam, tas vienalga nebiitu atzistams par tadu, kas ir
pretruna 8. pantam saistiba 14. pantu, nemot vera visus attiecigos apstaklus, ka art
§ada faktora nozimi un ietekmi uz izlemjamo jautajumu.

Tiesa, ka Konvencijas 14. pants aizliedz diskriminaciju attieciba uz
Konvencija garantgto tiesibu istenoSanu, kas pamatota uz dzimumu, rasi, adas krasu,
valodu, religisko, politisko vai cita veida viedokli, nacionalo vai socialo izcelsmi,
piederibu nacionalajai minoritatei, 1paSumu, dzimSanas vai cita veida statusu.
Protams, seksuala orientacija nav tas pats, kas dzimums, bet arT tad, ja ta ir iek]auta
jédziena ,statuss” (un tam es nepiekritu), man jasniedz viens skaidrojums, kur$
manuprat $aja lieta ir nepiecieSams. Proti, var biit tadas situacijas, kuras atSkiriga
attiecksme tom@r ir nepiecieSama ari dzimuma, religijas vai cita veida statusa
konteksta, ja statusam ir sekas, kuras ietekmé jautajumu, kur§ tiek apspriests. Ta,
piem@ram, personas religiska parlieciba var radit uzvedibu vai praksi, kura neatbilst
attiecigas personas bérnu interesém, un tas tada gadijuma ir fakts, kuru pamatoti var
nemt vera tad, kad tiek spriests par bérna labklajibu. Tipisks piemérs redzams nesen
apspriestaja lieta Ismailova pret Krieviju, kura spriedumu Tiesas Pirma nodala
pazinoja 2007. gada 29. novembri. Saja lieta iesniedz&ja apgalvoja, ka Krievijas tiesas
Iemums, ar kuru vecaka tiesibas uz vinas diviem bérniem tika nodotas bérnu tévam,
bija Konvencijas 8. panta, skatot to kopa ar 14. pantu, prasibu parkapums, jo lémuma
pamata bija diskriminacija, kas balstita uz vinas religisko parliecibu. Tiesa, noraidot



iesniedz€jas stidzibu, atsaucas uz vairakiem incidentiem, kuri izriet€ja no iesniedzgjas
religiskas prakses saistiba ar vinas dalibu atseviskas religiskas organizacijas, un kam
bija bijusi negativa ietekme uz vinas bérniem. Tiesa konstat€ja sekojoSo:

,,No nacionalo tiesu sniegtajiem argumentiem redzams, ka tas koncentrgjas tikai un vienigi uz
bérnu interesem. Leémuma pamata nebija tas apstaklis, ka b&rnu mate pieder Jehovas
lieciniekiem. Runa bija par prasitajas religisko uzvedibu, kura vina bija iesaistijusi arT savus
bérnus un tos nepasargaja. Nacionalas tiesas uzskatija, ka tadejadi berni cieta no socialam un
psihologiskam sekam. Tiesas uzskatija, ka tika negativi ietekméta b&rnu audzinasana. [..]
Sados apstaklos Tiesa nevar nesecinat, ka pastav&ja pamatota samériba starp izmantotajiem
lidzekliem un pastavoso legitimo mérki...”

Lidzigi Saja lieta, es uzskatu, ka domajot par to, kas vislabak kalpotu
adoptéjama bérna interesém, valsts amatpersonas legitimi varéja nemt véra arl
iesniedzg€jas seksualo orientaciju un dzives stilu, domajot par lietas konkrétajiem
apstakliem, proti — par to, ka iesniedz&ja dzivoja kopa ar ta pasa dzimuma partneri.
Gribu piebilst, ja runa ir par vairakuma pieeju, kura abi valsts piedavatie pamatojumi
tika uzskatiti par vienu, ka miné&tajai partnerei nebija nekadas intereses piedalities
adopteSanas plana.

Manuprat erotiskas attiecibas nenoveérSami ietekmé to, ka abi cilveki viens pret
otru izturas majas apstaklos, un to legitimi var nemt véra ka negativu faktoru vidg,
kura adoptétajam bérnam biitu jadzivo. Saja gadijuma bitu reals risks, ka tas gimenes
modelis un t€ls, kura bérnam biitu jadzivo un jaattista sava personiba, biitu izkroploti.
Si situdcija ievérojami atskiras no tadas, kurd homoseksuals iesniedz&js nedzivo kopa
ar savu partneri. Tada gadijuma es visticamak jautajumu bitu aplikojis pavisam
citadi.

Mana visstingraka parlieciba ir ta, ka neviens nedrikst piesaukt savu religisko
parliecibu, dzimumu vai jebkuru citu situaciju, lai palautos uz diskriminacijas
aizliegumu ka iemeslu, lai attiecigais cilveéks izvairitos no aizlieguma veikt noteiktu
aktivitati, ja jautajums ir par $ada statusa negativajam sekam attiecigaja jautajuma.

Tapat ka jebkuram citam cilvékam, arT homoseksualiem ir tiesibas biit tadiem,
kadi vini ir, un vini nedrikst seksualas orientacijas d€l ciest no diskriminacijas vai cita
veida negativas apieSanas. Tacu viniem, tapat ka jebkurai citai personai ar kadu
specifisku dzives faktoru, ir jaakcept€ tas, ka vini varbiit nebiis pieméroti zinamam
aktivitatem, kuras atbilstoS$i to raksturam daZreiz nebiis savienojamas ar vinu dzives
stilu vai specifisko dzives faktoru.

Tatad, ja domajam par pien€mumu, kuru akcept€ja vairakums, proti, ka viens
no iemesliem, kur§ ietekm&ja kopgjo lemumu atteikt adoptacijas pieteikumu, bija
pieteicgjas seksuala orientacija, tad man nakas konstatet, ka nemot vera S§is lietas
specifiskos faktus un apstaklus, atteikuma tiesiskums nebiitu apspriezams. Es uzskatu,
ka pastavéja pamatota samé&riba starp izmantotajiem lidzekliem un pastavoso legitimo
meérki.

Visbeidzot, un starp citu, man japiezimé, ka spriedums Saja lieta apgaz
spriedumu Fretté pret Franciju (iesniegums Nr. 36515/97) lieta. Manuprat ir velti
méeginat atskirt So lietu no Fretté, tas arT nav vajadzigs, tiktal cik centralais jautajums
abas Sajas lietas, saskana ar vairakuma pieeju, ir biitiba viens un tas pats. Es attiecigi
uzskatu, ka $aja lieta nav noticis Konvencijas parkapums.



TIESNESES MULARONI ATSI,(IRiGAIS VIEDOKLIS
(Tulkojums)

Es nepievienojos vairakuma viedoklim $aja lieta.
ATTIECIBA UZ LIETAS PIENEMAMIBU

Runajot par lietas piepemamibu ka tadu, velos tulit uzsvert, ka uzskatu, ka ta
bijusi piepemama, bet mans pamatojums, lai ta domatu, atSkiras no kolégu piedavata
pamatojuma.

Tiesa sava sprieduma 43. panta atkarto, ka privatas dzives jédziens ir loti plaSs,
taja ieklautas daudzas tiesibas un iesp€jas. Ar Konvenciju saistito institliciju
interpretacija par 8. pantu laika gaita ir loti attistijusies. Loti nesen divos pieteikumos
par maksligo apaugloSanu Tiesa neparprotami noteica, ka Sis pants garant€ tiesibas
gan izlemt gribét bérnu, gan arl to negribét (skat. Evans pret Lielbritaniju [Liela
palata], iesniegums Nr. 6339/05, 71.punkts, CEDH 2007, ka ar1 Dickson pret
Lielbritaniju [Liela palata], iesniegums Nr. 44362/04, 66. punkts, CEDH 2007).

Abos gadijumos runa bija par ,biologiska” bérna esamibas akceptéSanu vai
neakcepteéSanu. Tacu es nespgju aizmirst, ka daudzu gadsimtu laika adopcija bijusi
procediira, kura pazistama vairuma pasaules valstu, un ta ir bijusi vienigais veids, ka
neaugligs paris var nodibinat gimeni ar bérniem. Neviens neapSauba, ka 8. panta nav
garantétas tiesibas dibinat gimeni, taCu Sadas tiesibas garanté Konvencijas 12. pants.
Un kaut ar nepastav ,.tiesibas adoptet”, es uzskatu, miisu tiesas prakses konteksta, ka
laika gaita 8. pants ietver arvien jaunas un jaunas tiesibas un iesp&jas, un ir pienacis
laiks Tiesai apliecinat, ka 8. pants aptver arT iesp&ju pieteikties b&rna adopcijai
saskana ar dalibvalsts likumiem. Tada gadijuma art 14. pants ir piemerojams.

Manuprat, tapéc ir pienacis laiks atteikties no iesniegumu atziSanas par
neatbilstoS§iem Konvencija garant€tajam tiesibam uz ratione materiae pamata, kuri
saistas ar stdzibam, kuras iesnieguSas personas, kuram atbilsto§i savas valsts
likumiem ir tiesibas pieteikties bernu adopcijai. Manuprat, visi iesniedzgji, kuri vai nu
nevar, vai kuriem ir loti griuti b&rnu ienemt dabiska cela, biitu aizsargajami viena un
taja pasa veida, ja runa ir par vinu tiesisko v€lmi klut par vecakiem. Tam nebttu jabiit
atkarigam no ta, vai vini vélas izmantot maksligo apauglosanu, vai arT méginat adopt&t
bérnu atbilstoSi savas valsts likumiem. Nesaskatu nekadus pamatotus argumentus,
kapec attieksmei biitu jabut atskirigai.

Ar visu cienu pret kolégiem, es tomér uzskatu, ka juridiskais pamatojums,
saskana ar kuru Sis iesniegums tika uzskatits par piepemamu, ir visnotal vajs, un
paskaidroSu kapéc; tiek atkartoti tie argumenti, kuri tika izmantoti taja pasa jautajuma,
kad runa bija par Fretté lietu (2002. gada 26. februara spriedums, iesniegums Nr.
36515/97 30.-33. punkts).

Sprieduma 47. panta pareizi uzsvérts, ka lietas apstakliem jaatbilst vismaz
vienam Konvencijas pantam (Saja gadijuma — ar 8. pantu), lai konstatétu 14. panta
piemérojamibu. Ja vien Tiesa nav gatava parveidot iepriekS€jo tiesas praksi, kura
joprojam tiek piemérota, tad janem véra, ka visi procediiras posmi, kuri notiek pirms
nacionalas tiesas izdod adopcijas rikojumu, nav piekritigi misu Tiesai ($aja jautajuma
skatit, cita starpa, lietu Pini un citi pret Rumaniju, iesniegums Nr. 78028/01 un
78030/01, 140.-142. punkts, CEDH-2004, ka art 2007. gada 28. junija spriedumu lieta
Wagner un J.M.W.L. pret Luksemburgu, iesniegums Nr. 76240/01, 121.-122. punkts).
Man griiti saprast, ka Tiesa ir nonakusi pie pret€ja secindjuma, proti, ka Konvencijas



8. pants ,neparprotami” ietver tiesibas liigt adopcijas atlauju (skat. sprieduma 49.
pantu).

Manuprat mums nevajadzétu uzdot (un atstat neatbildétu) nepareizo jautajumu,
proti, vai uz ,.tiesibam” adopt@t ir vai nav attiecinams Konvencijas 8. pants pats par
sevi (skat. sprieduma 46. pantu). Nacionalajos tiesibu aktos un attiecigajos
starptautiskajos instrumentos tiesibas uz adopciju nav paredzE&tas, un puses to
neapstrid. No otras puses, mums ir janosaka (un tas ir jadara ne vien obligati, bet ar1
loti skaidri), vai nacionalajos tiesibu aktos paredzéta iesp&ja adoptét bernu ir vai nav
saistita ar 8. pantu. Ja atbilde joprojam ir ng, tad, ka jau teicu, es vienkarSi nesp&ju
saprast, ka kads var uzskatit, ka tiesibas pieteikties uz adopte€Sanu ,,neparprotami” ir
attiecinamas uz 8. pantu un, sekojo$i, uz to ir attiecinams ar1 14. pants, skatot to kopa
ar 8. pantu. Jaatzist, ka, manuprat, $is secinajums ir nelogisks.

Vel velos piebilst, ka Fretté lieta izmantotajai pieejai bija praktisks efekts — ta
pielava, ka iesniegumi saistiba ar bérna adoptéSanas sakotn€jiem posmiem, kurus
iesniedz homoseksuali saskana ar 14. pantu, kopa ar 8. pantu, ir piegemami
izskatiSanai, savukart tie, kurus iesniedz homoseksuali pamatojoties tikai uz 8. pantu ir
noraidami, ka neatbilstosi ratione materiae Konvencijas prasibam.

Jaatzist, ka pedgjo paris gadu laikd Tiesas interpretacija par 14. pantu ir
ieveérojami attistijusies. Tomér es uzskatu, ka interpretacija, kura noved pie
deklaracijam par piemé&rojamibu, kuras rada a contrario diskriminaciju iesniegumu
izvertéSana neatbilst nedz 14. panta garam, nedz ar1 ta burtam.

ATTIECIBA UZ PARKAPUMU

Ja runa ir par lietas biittbu, tad man nav pienemama nedz vairakuma
argumenti, nedz ari no tiem izrietoSie secinajumi.

Tiesa konstat€ja, ka valsts iestades un velak tiesas, kuras izskatija iesniedz€jas
lietu, I@émumus par pieteikuma noraidiSanu pamatoja ar diviem galvenajiem
argumentiem - t€va referenta trukums un katra majsaimniecibas dalibnieka
ieguldijuma nenoteiktiba.

Ja runa ir par pirmo argumentu, proti, par t€va referenta triikumu iesniedz€jas
majsaimnieciba, atzistu, ka nopietni Saubos par to, vai tas atbilst Konvencijas 14.
panta prasibam. ST lieta attiecas uz iesniegumu par adopcijas atlaujas pieskirSanu,
kuru iesniedzis nevis paris, bet vientula persona. Manuprat valstij ir plaSa ricibas
briviba, lemjot par to, vai vientuliem cilvékiem ir dotas iesp€jas adoptét bérnus.
Tomér, ja $ada iespgja tiek dota, tad prasiba par to, ka vientulajai personai gimenes vai
draugu loka ir jaatrod otra dzimuma referents, rada risku, ka vientula cilvéka tiesibas
pieteikties uz bérna adopteSanu, klast gluzi neefektivas.

Taja paSa laika uzskatu, ka otrs nacionalo amatpersonu mingtais arguments,
proti — jautajums par iesniedz€jas partneres attieksmi — ir pelnijis citu pieeju. Lai art
R. jaunkundze bija atzita par ilgstoSu iesniedz€jas partneri, R. jaunkundze
neparprotami distanc€jas no iesnieguma par adopcijas atlaujas pieSkirSanu. Valsts
amatpersonas to min€ja konsekventi, detalizéti un ar pieradijumiem, un secinaja, ka
iesniedz€ja nevar&ja nodroSinat visas nepiecieSamas garantijas, lai adopt&tu b&érnu.

1998. gada 1. septembra rikojuma 98-771 4. panta noteikts, ka padomes
prezidentam attiecigaja Francijas pasSvaldibas teritorija ir japarliecinas, ka apstaklus,
kadus iesniedz€js piedava majvieta, kurd uzturésies adoptetais beérns, atbilst bérna
vajadzibam no gimenes, audzinaSanas un psihologiskd viedokla. So garantiju
nozimigums ir redzams ari citos starptautiskos instrumentos, un tapéc amatpersonam
par tam jabut parliecinatam, iekams kadam tiek dotas tiesibas adoptét bérnu. Runa ir



par 1989. gada 20. novembra ANO Bérna tiesibu konvenciju, par 1993. gada 29. maija
Hagas konvenciju, ka ar1 par jaunas Eiropas Konvencijas par bérnu adopciju projektu
(skat. sprieduma 28.-31. pantu).

Tapat jaatzist, ka valsts likuma un visos starptautiskajos instrumentos pasSas
bitiskakas ir tieSi bérna intereses, un misu Tiesa $o principu vienmer ir akcept&jusi un
uzsverusi jebkura lietd, kura saistas ar mazgadigajiem. Es Iidzigi Francijas Valsts
padomei uzskatu: ja cilvékam, kurs velas adoptet bérnu, ir stabilas partnerattiecibas ar
citu cilvéku, tad §im citam cilvékam nenovérSami biis pienakumi, kas saistds ar
pienacigas majvietas nodroSinaSanu attiecigajam b€mam, un tada gadijuma
administrativajam iestadém ir gan tiesibas, gan ar1 pienakums nodro§inat (arT tad, ja
minétas attiecibas nav juridiski saistoSas), ka treSas personas izturé$anas un personiba
ir atbilstoSa pienacigas majvietas nodroSinasanai (tas ir javert€ uz objektivu raditaju
pamata). Valstij absoliti ir janodroSina, ka adopté€tam b&mam — un atcersimies, ka
adoptéti beérni nereti sava dzive ir piedzivojusi lielas mokas un griitibas — ir jaatrod péc
iesp€jas labveligaka majvieta.

Manuprat tapéc otrs pamatojums ir pilnigi pietiekams, lai iesniedz€jas
pieteikumu noraiditu. Neakcept&ju vairakuma proponéto ,,piesarnojuma” teoriju (skat.
sprieduma 80. pantu). Saja sakard es piekritu tiesne$a Loucaides apsvérumiem. Es
velos spriest tikai atbilstosi to juridisko sistému principiem, kuras es parzinu vislabak,
un tajas ir noteikts, ka gadijuma, ja Iémuma pamata ir vairaki pamatojumi, pietiek, lai
tikai viens pamatojums butu tiesisks, lai viss 1@mums tiktu uzskatits par tiesisku.

Velos piebilst, ka uzskatu par nepamatotu vairakuma interpretaciju par
nacionalo tiesu piepemtajiem secindgjumiem: kaut ari tas atkartoti uzsveéra, ka
iesniedz&jas homoseksualisms nebija iemesls, kapeéc tika atteikta iesp€ja adoptét
b&rnu, tomér vairakums apgalvo, ka atsauce uz iesniedzgjas homoseksualismu bijusi,
ja ne tieSa, tad vismaz netieSa, ka §1 apsvéruma ietekme vinas pieteikuma izverteéSana
ir skaidra un turklat bijis izSkiroSais faktors (skat. sprieduma 89. pantu).

Tacu ta bija pati iesniedzgja, kura pazinoja par savu homoseksualismu, nemot
veéra to, ka pieteikuma apstrades laika vinai bija stabilas homoseksualas attiecibas. Ja
valsts amatpersonas pe€c tam atsaucas uz iesniedz€jas paSas apliecinato
homoseksualismu un attiecigajam partnerattiecibam, tad es tur nesaskatu nekadu
diskriminaciju. Vai nebttu piemeéroti atsaukties uz potenciala adoptetaja
heteroseksuala partnera personibu, ja vini abi dzivo kopa stabilas attiecibas, vai
nebiitu jauzzina §1 partnera attieksme par partnera planiem adoptét bérnu. Nesaskatu
nekadu iemeslu, kapéc mums butu jauzskata, ka amatpersonas ne mirkli nedrikstéja uz
Siem faktoriem atsaukties. B&€rmam biitu jadzivo majsaimnieciba, kura ir divas
personas, un tapéc amatpersonam bija jagem véra abu So cilvéku personiba un
attieksme.

Tapat es nesaprotu, ka var secinat, ka iesniedz€jas homoseksualisms bija
iz8kiroSs faktors, ja zinam, ka atSkiriba no lietas Salgueiro da Silva Mouta pret
Portugali, Saja gadijuma valsts iestades vienmér konkréti pateica, ka iesniedz&jas
seksuala orientacija tieSi nebija pamats vinas iesnieguma atteikSanai.

Visu augstak min€to apsvérumu dé] es uzskatu, ka nav noticis 14. panta,
saistiba ar 8. pantu, parkapums.



