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     The topic of my presentation is “The Role of Prosecutors in Monitoring Places of Detention”.  I would like to start by highlighting the specificity of the current state of affairs in all three Baltic States. My remarks are not based just on theoretical considerations and general knowledge. I have got the advantage of participating in the most recent CPT visits to Estonia and Lithuania that were carried out respectively in 2003 and 2004. As to Latvia, due to my personal attitude to the country I am closely following the developments that take place here, including in the field of my professional and academic activities.      

   I will be referring to the CPT standards, because, actually, it is the only international mechanism that has been dealing with the issue in question and elaborated respective jurisprudence.  

   The scope of competences and functions of prosecutors differ from country to country even within the EU. The majority of recently admitted member-states is very much affected by the common past, I mean communist regimes and respective prosecutorial systems that constituted one of their main pillars.  Immediate changes in Baltic States that took place after the collapse of these regimes, concerned, and rightly so, prosecutors. Their almost immeasurable powers have been cut down, including those related to issuing of arrest warrants and so-called general supervision. The trend has led to a significant reduction of their functions in respect of penitentiary establishments and places of detention under the police authorities, especially. As a result, the latter had been left without systematic outside control and, in particular, without regular visiting schemes. This deficiency was noticed by the CPT in all three countries. 

  At this point I would like to mention that there cannot be too much control over places of deprivation of liberty. There are several types of it. Internal, i.e. control carried out within respective systems (penitentiary, police) by superiors or specially designated subdivisions. Governmental control is performed by different specialized agencies or governmental bodies not subordinated to the executive organs in charge of places of detention. Judges and/or prosecutors exercise supervision within the judicial framework.  Finally, an independent monitoring itself is a form of direct public control or through specialized bodies that are distanced from executive and political powers.   These distinct forms control complement each other. All of them have got their own specificity and priorities. 

   An independent monitoring proper can be carried out by structures institutionally separated from executive authorities as well as those not involved in procedures leading to or determining deprivation of liberty. Unlike respective structures represented here, judicial or prosecutorial bodies, while being institutionally unconstrained, are still functionally responsible and involved in work of respective state machinery. That is why they cannot be regarded as an alternative to independent monitoring. It should be kept in mind when considering arrangements under the OPCAT.  

  Without going into details, I will illustrate the need of refraining from mixing up supervision, procedural control and monitoring by referring to the CPT findings from visits to the United Kingdom. Up to 1990-ies English Boards of Visitors were performing adjudication functions in the context of disciplinary proceedings. The CPT criticized this kind of dualism and stated that prisoners may tend to be suspicious of a body, which decides on disciplinary punishments and at the same time is claiming to be there to look after their interests.  Independent monitoring should and is supposed to be arranged in a way that excludes conflict of interests. 

  Let us focus on prosecutors themselves. In many countries of continental Europe they are seen as the most appropriate state officials to fulfill the function of outside legal supervision, as well as visiting or inspecting of places of deprivation of liberty on a systematic basis. Once more I would like to emphasize, that it is not an alternative to an independent monitoring. 

    The CPT has got no problems with such approach. It is accepting this kind of control, visiting schemes performed either by special judges (magistrates) or prosecutors, or both of them. In some countries that function has been activated in respect of psychiatric and social care institutions, for example Slovakia. While these forms are quite widely introduced in penitentiary establishments, police holding facilities often remain outside same kind of domestic control mechanisms. Police and other law-enforcement agencies, their premises and detention areas or establishments are the most difficult and dangerous spots in terms of ill-treatment. This specificity requires more regular, close and intensive supervision. It is difficult to expect independent monitoring bodies to appear on the spot routinely on daily or weekly basis. Besides that independent monitoring bodies lack competences of taking respective immediate decisions that is often required. The task of their periodic visits should be more global and include assessment of effectiveness of judicial or prosecutorial supervision as well. At the same time, prosecutors that are equipped with legal tools can be the main addresses for their recommendations. That is how these two forms of control should interact.                       

    In the context of Baltic States one more factor has to be taken into account. There is a widespread practice of transferring remand prisoners back from prisons to police holding establishments (Arrest Houses, Detention Centers, Short Term Detention Isolators). As a result, they are spending up to half of their remand periods in hands of police and, in addition to that, in unsuitable conditions. Therefore, all of these establishments require intensive and almost permanent attention. 

  Against this background the CPT put emphasis and even recommended to encourage prosecutors to pay unannounced and frequent visits to police establishments. (See reports on 2000 and 2004 visits to Lithuania). In the most recent repot the authorities were criticized for not implementation of the recommendation even.

   One could put forward the argument with reference to the case law of the European Court of Human Rights. It has been very critical towards prosecutors. However, this statement is true in respect of Article 5 only. It is a well-established jurisprudence that prosecutors do not meet requirements to be seen as other officer authorized by law to exercise judicial power, as envisaged by Article 5.3.  In particular, they are not regarded independent to decide on arrest or its prolongation. However, as it was emphasized it is true for Article 5. 

  As to cases or instances concerning issues under Articles 2 or 3, namely death or ill-treatment during police custody or subsequent periods of deprivation of liberty, the Court has not found that prosecutors lack institutional independence. I would like to use as an example the case Assenov v Bugaria (1998). It combined both aspects simultaneously. The case concerned allegations of ill-treatment in hands of police of Roma youngster as well as his continued detention. The Court found violation of Article 5 due to lack of independence of prosecution who decided on his prolonged detention. However, it did not operate with the same argument when dealing with violations of Article 3. The court said that the investigation carried out by prosecutors was ineffective (slow, not comprehensive an so on). But it did not object to the fact that issues falling under Article 3 or related to treatment during deprivation of liberty were dealt by prosecutors. It is not an isolated case. In general, it can be said, that the Court does not see problems in the arrangements according to which investigative functions and, therefore, other forms of supervision are carried out by prosecutors. 

   So, if looked closely and carefully at, arguments referring to the case law of the European Court of Human rights, do not suggest that prosecutors should be excluded from control over places of deprivation of liberty, including police and other law enforcement establishments. As to the CPT, it considers it as an important function to be performed by them. 

    Both on domestic and international levels we are coming across another set of arguments put forward by the authorities. They state that the existing legislation does not provide for such tasks in relation to prosecutors.  At the same time, these arguments seem are too artificial, because legislation can or even should be changed. Besides that, at least in case of Latvia, I would say that there are elements providing for such competences.  Article 15 (1) of the Law on Prosecutor’s Office directly states that the scope of supervision over execution of punishments in form of imprisonment includes places for holding arrested, apprehended or detained persons. What is needed is further elaboration of respective legal provisions. 

   Now I will offer you a brief overview of standards and the scope of activities appropriate for prosecutors in relation to deprivation of liberty. First of all we have to distinguish between investigation on issues related to treatment of those deprived of their liberty and supervision over the same set of issues. What is important to note is that according to the CPT standards all information (complaints, medical records and so on) indicative of ill-treatment, use of excessive force or inter-prisoner violence should be brought to their attention. Even if certain investigative activities are carried out within police or penitentiary administration, mere approval of their respecting findings is not sufficient.  The authority in this regard is the ECtHR judgment on Ergi v. Turkey (1998). The prosecutor in this case heavily relied on results of the inquiry performed by gendarmes, whose actions (use of deadly force against civilian population) had to be investigated. 

   Since an investigative function is outside the scope of my presentation I will turn to the control or supervision in its narrow sense. It can be divided into inspections or visits to places of deprivation of liberty and supervisory function in the course of procedures related to deprivation of liberty. These procedures are not limited to legality or length of incarceration. The scope includes the whole range of issues from postponement of notification of custody up to exercise of the right to vote. Since I have mentioned this right, I would like to give some hints. We heard many allegations in this regard. My advise would be to examine the judgment in the case Hirst v the UK in order to get understanding of established standards on the right to vote.

  Consideration of complaints or participation in respective procedures is a form of control that does not raise many debates in respect of prosecutors. 

  There are several procedures where prosecutors are supposed to intervene or be involved in absence of any complaint. They are required to act or decide automatically. If we consider stages of deprivation of liberty in chronological order, the first point where prosecutors are or should be routinely involved is the end of police custody. There is a standard that prosecutors have to ensure that suspects have to be brought before or seen by them and a judge in person. For example, the CPT criticized the clause that existed in Estonian legislation that provided for a waiver of this right by detainees. There should be no exceptions in his regard. The aim of such requirement can be inferred from the standard clause incorporated in 2003 Report on the visit to Estonia (paragraph 18):

  “The CPT recommends that, whenever criminal suspects brought before an investigating judge or public prosecutor at the end of police custody or thereafter allege ill-treatment by the police, the judge or prosecutor should record the allegations in writing, order immediately a forensic medical examination and take the necessary steps to ensure that the allegations are properly investigated. Such an approach should be followed whether or not the person concerned bears visible external injuries.  Further, even in the absence of an express allegation of ill-treatment, the judge or prosecutor should order a forensic medical examination whenever there are other grounds to believe that a person brought before him could have been the victim of ill-treatment.”

  The next set of obligations is related to one of so-called safeguarding rights, namely notification of custody. According to the standard a detainee should be granted an opportunity to notify about apprehension third persons as from the outset of deprivation of liberty. But in certain circumstances, clearly spelled out in legislation, it can be postponed for the period up to several hours under prosecutor’s or superior’s approval. So prosecutors are supposed to control this sensitive issue as well.

  I already mentioned instances of transferring prisoners back to police establishments. There can be legitimate grounds for that, like taking of prisoner to a crime scene. The essence of applicable standard can be formulated one short sentence. These are exceptional cases and they require an approval of a supervising official, prosecutor.        

   There are number of issues that require prosecutor’s decision or reference during remand or subsequent periods of imprisonment. These are restrictions on visits, correspondence and so on. They can concern possession of elementary items such as radios and TVs. In Sweden the restriction can be imposed by prosecutors.          

   Therefore prosecutors are involved in supervision throughout the whole chain of stages of deprivation of liberty. However, this is so-called outside control on particular issues. The logical continuation of such activities is the most effective form of it, namely inspections.

  The CPT has got elaborated standards on the visiting arrangements. Its 12-th Annual report contains a paragraph (50) where respective requirements are concentrated. It is worth reading out.  

“. . . the inspection of police establishments by an independent authority can make an important contribution towards the prevention of ill-treatment of persons held by the police and, more generally, help to ensure satisfactory conditions of detention. To be fully effective, visits by such an authority should be both regular and unannounced, and the authority concerned should be empowered to interview detained persons in private. Further, it should examine all issues related to the treatment of persons in custody: the recording of detention; information provided to detained persons on their rights and the actual exercise of those rights (in particular the three rights referred to in paragraphs 40 to 43); compliance with rules governing the questioning of criminal suspects; and material conditions of detention.  
 
                The findings of the above-mentioned authority should be forwarded not only to the police but also to another authority which is independent of the police.”
 Analogous jurisprudence has been spelled out in relation to prisons, psychiatric hospitals and other types of places of deprivation of liberty.   

  Unfortunately, it seems that prosecutors in all three Baltic States are trying to keep distance from that difficult function, especially in respect of police facilities. It is understandable, because it is not an easy task and heavy burden they have to take over. They have to be engaged, however. Along with independent monitoring mechanisms they should be a tool ensuring compliance with respective positive obligations imposed on states by international human rights law.             
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