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In the case of D.H. and Others v. the Czech Republic,
The European Court of Human Rights (Second Section), sitting as a
Grand Chamber composed of:
Sir Nicolas Bratza, President,
Mr B.M. ZupraNcic,
Mr R. TURMEN,
Mr K. JUNGWIERT,
Mr J. CASADEVALL,
Mrs M. TsATSA-NIKOLOVSKA,
Mr K. Trala,
Mr V. ZAGREBELSKY,
Mrs  E. STEINER,
Mr J. BorrEGO BORREGO,
Mrs  A. GYULUMYAN,
Mr K. Hanvev,
Mr D. SPIELMANN,
Mr S.E. JEBENS,
Mr J. SikuUTA,
Mrs 1. ZIEMELE,
Mr M. VILLIGER, judges,
and Mr M. O'BovtE, Deputy Registrar,
Having deliberated in private on 17 January and 19 September 2007,
Delivers the following judgment, which was adopted on the last
mentioned date:

PROCEDURE

1. The case originated in an application (no. 57325/00) against the
Czech Republic lodged with the Court on 18 April 2000 under Article 34 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by eighteen Czech nationals (“the
applicants™), whose details are set out in the annex to this judgment (“the
Annex”).

2. The applicants were represented before the Court by the European
Roma Rights Centre based in Budapest, Lord Lester of Herne Hill, Q.C,
Mr J. Goldston, of the New York Bar, and Mr D. Strupek, a lawyer
practising in the Czech Republic. The Czech Government (“the
Government”) were represented by their Agent, Mr V.A. Schorm.

3. The applicants alleged, inter alia, that they had been discriminated
against in the enjoyment of their right to education on account of their race
or ethnic origin.

4. The application was allocated to the Second Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
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would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.

5. By a decision of 1 March 2005, following a hearing on admissibility
and the merits (Rule 54 § 3), the Chamber declared the application partly
admissible.

6. On 7 February 2006 a Chamber of that Section composed of the
following judges: Mr J.-P. Costa, President, Mr A.B. Baka, Mr 1. Cabral
Barreto, Mr K. Jungwiert, Mr V. Butkevych, Ms A. Mularoni and
Ms D. Jociené, judges, and also of Mrs S. Dollé, Section Registrar,
delivered a judgment in which it held by six votes to one that there had been
no violation of Article 14 of the Convention, read in conjunction with
Article 2 of Protocol No. 1.

7. On 5 May 2006 the applicants requested the referral of their case to
the Grand Chamber in accordance with Article 43 of the Convention. On
3 July 2006 a panel of the Grand Chamber granted their request.

8. The composition of the Grand Chamber was determined according to
the provisions of Article 27 §§ 2 and 3 of the Convention and Rule 24 of the
Rules of Court. At the final deliberations, Mr K. Traja and Mr J. Casadevall,
substitute judges, replaced Mr C. Rozakis and Mr P. Lorenzen, who were
unable to take part in the further consideration of the case (Rule 24 § 3).

9. The applicants and the Government each filed written observations on
the merits. In addition, third-party comments were received from various
non-governmental organisations, namely the International Step by Step
Association, the Roma Education Fund and the European Early Childhood
Research Association; Interights and Human Rights Watch; Minority Rights
Group International, the European Network Against Racism and the
European Roma Information Office; and the Fédération internationale des
ligues des droits de I'Homme (International Federation for Human Rights —
FIDH), each of which had been given leave by the President to intervene in
the written procedure (Article 36 § 2 of the Convention and Rule 44 § 2).
The respondent Government replied to those comments (Rule 44 § 5).

10. A hearing took place in public in the Human Rights Building,
Strasbourg, on 17 January 2007 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mr V.A.ScHorwm, Agent,
Ms M. Korsova,
Ms Z. KAPROVA,
Ms J. ZAPLETALOVA,
Mr R. BARINKA,
Mr P. Konopka, Counsel,
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(b) for the applicants
Lord Lester oF Herne HiLr, Q.C.,
Mr J. GOLDSTON,
Mr D. STRUPEK, Counsel.

The Court heard addresses by Lord Lester of Herne Hill, Mr Goldston
and Mr Strupek, and by Mr Schorm.

THE FACTS

[. THE CIRCUMSTANCES OF THE CASE

11. Details of the applicants' names and places of residence are set out in
the Annex.

A. Historical background

12. According to documents available on the Internet site of the Roma
and Travellers Division of the Council of Europe, the Roma originated from
the regions situated between north west India and the Iranian plateau. The
first written traces of their arrival in Europe date back to the fourteenth
century. Today there are between eight and ten million Roma living in
Europe. They are to be found in almost all Council of Europe member
States and indeed, in some Central and East European countries, they
represent over 5% of the population. The majority of them speak Romani,
an Indo-European language that is understood by a very large number of
Roma in Europe, despite its many variants. In general, Roma also speak the
dominant language of the region in which they live, or even several
languages.

13. Although they have been in Europe since the fourteenth century,
often they are not recognised by the majority society as a fully-fledged
European people and they have suffered throughout their history from
rejection and persecution. This culminated in their attempted extermination
by the Nazis, who considered them an inferior race. As a result of centuries
of rejection many Roma communities today live in very difficult conditions,
often on the fringe of society in the countries where they have settled, and
their participation in public life is extremely limited.

14. In the Czech Republic the Roma have national-minority status and,
accordingly, enjoy the special rights associated therewith. The National
Minorities Commission of the Government of the Czech Republic, a
governmental consultative body without executive power, has responsibility
for defending the interests of the national minorities, including the Roma.
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As to the number of Roma currently living in the Czech Republic, there
is a discrepancy between the official, census-based, statistics and the
estimated number. According to the latter, which is available on the website
of the Minorities Commission of the Government of the Czech Republic,
the Roma community now numbers between 150,000 and 300,000 people.

B. Special schools

15. According to information supplied by the Czech Government, the
special schools (zvidstni skoly) were established after the First World War
for children with special needs, including those suffering from a mental or
social handicap. The number of children placed in these schools continued
to rise (from 23,000 pupils in 1960 to 59,301 in 1988). Owing to the
entrance requirements of the primary schools (zdkladni Skoly) and the
resulting selection process, prior to 1989 most Roma children attended
special school.

16. Under the terms of the Schools Act (Law no. 29/1984), the
legislation applicable in the present case, special schools were a category of
specialised school (specialni skoly) and were intended for children with
mental deficiencies who were unable to attend “ordinary” or specialised
primary schools. Under the Act, the decision to place a child in a special
school was taken by the head teacher on the basis of the results of tests to
measure the child's intellectual capacity carried out in an educational
psychology centre and was subject to the consent of the child's legal
guardian.

17. Following the switch to the market economy in the 1990s, a number
of changes were made to the system of special schools in the Czech
Republic. These changes also affected the education of Roma pupils. In
1995 the Ministry of Education issued a directive concerning the provision
of additional lessons for pupils who had completed their compulsory
education in a special school. Since the 1996/97 school year, preparatory
classes for children from disadvantaged social backgrounds have been
opened in nursery, primary and special schools. In 1998 the Ministry of
Education approved an alternative educational curriculum for children of
Roma origin who had been placed in special schools. Roma teaching
assistants were also assigned to primary and special schools to assist the
teachers and facilitate communication with the families. By virtue of
amendment no. 19/2000 to the Schools Act, which came into force on
18 February 2000, pupils who had completed their compulsory education in
a special school were also eligible for admission to a secondary-school
education, provided they satisfied the entrance requirements for their chosen
course.

18. According to data supplied by the applicants, which was obtained
through questionnaires sent in 1999 to the head teachers of the 8 special
schools and 69 primary schools in the town of Ostrava, the total number of
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pupils placed in special schools in Ostrava came to 1,360, of whom
762 (56%) were Roma. Conversely, Roma represented only 2.26% of the
total of 33,372 primary-school pupils in Ostrava. Further, although only
1.8% of non-Roma pupils were placed in special schools, in Ostrava the
proportion of Roma pupils assigned to such schools was 50.3%.
Accordingly, a Roma child in Ostrava was 27 times more likely to be placed
in a special school than a non-Roma child.

According to data from the European Monitoring Centre for Racism and
Xenophobia (now the European Union Agency for Fundamental Rights),
more than half of Roma children in the Czech Republic attend special
schools.

The Advisory Committee on the Framework Convention for the
Protection of National Minorities observed in its report of 26 October 2005
that, according to unofficial estimates, the Roma represent up to 70% of
pupils enrolled in special schools.

Lastly, according to a comparison of data on fifteen countries, including
countries from Europe, Asia and North America, gathered by the OECD in
1999 and cited in the observations of the International Step by Step
Association, the Roma Education Fund and the European Early Childhood
Research Association', the Czech Republic ranked second highest in terms
of placing children with physiological impairments in special schools and in
third place in the table of countries placing children with learning
difficulties in such schools. Further, of the eight countries who had provided
data on the schooling of children whose difficulties arose from social
factors, the Czech Republic was the only one to use special schools. The
other countries concerned almost exclusively used ordinary schools for the
education of such children.

C. The facts of the instant case

19. Between 1996 and 1999 the applicants were placed in special
schools in Ostrava, either directly or after a spell in an ordinary primary
school.

20. The material before the Court shows that the applicants' parents had
consented to and in some instances expressly requested their children's
placement in a special school. Consent was indicated by signing a pre-
completed form. In the case of applicants nos. 12 and 16 the dates on the
forms are later than the dates of the decisions to place the children in special
schools. In both instances, the date has been corrected by hand, on one
occasion is accompanied by a note from the teacher citing a typing error.

The decisions on placement were then taken by the head teachers of the
special schools concerned after referring to the recommendations of the
educational psychology centres where the applicants had undergone

'1. P. Evans (2006), ‘Educating students with special needs: A comparison of inclusion
practices in OECD countries’, Education Canada 44 (1): 32-35.
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psychological tests. The applicants' school files contained the report on their
examination, including the results of the tests with the examiners'
comments, drawings by the children and, in a number of cases, a
questionnaire for the parents.

The written decision concerning the placement was sent to the children's
parents. It contained instructions on the right to appeal, a right which none
of the applicants exercised.

21. On 29 June 1999 the applicants received a letter from the school
authorities informing them of the possibilities available for transferring
from special school to primary school. It would appear that four of the
applicants (nos. 5,6, 11 and 16 in the Annex) were successful in aptitude
tests and thereafter attended ordinary schools.

22. In the review and appeals procedures referred to below, the
applicants were represented by a lawyer acting on the basis of signed
written authorities from their parents.

1. Request for a reconsideration of the case outside the formal appeal
procedure

23. On 15 June 1999 all the applicants apart from those numbered 1, 2,
10 and 12 in the Annex asked the Ostrava Education Authority (Skolsky
urad) to reconsider, outside the formal appeal procedure (prezkoumdni
mimo odvolaci Fizeni), the administrative decisions to place them in special
schools. They argued that their intellectual capacity had not been reliably
tested and that their representatives had not been adequately informed of the
consequences of consenting to their placement in a special school. They
therefore asked the Education Authority to revoke the impugned decisions,
which they maintained did not comply with the statutory requirements and
infringed their right to education without discrimination.

24. On 10 September 1999 the Education Authority informed the
applicants that, as the impugned decisions complied with the legislation, the
conditions for bringing proceedings outside the appeal procedure were not
satisfied in their case.

2. Constitutional appeal

25. On 15 June 1999 applicants nos. 1 to 12 in the Annex lodged a
constitutional appeal in which they complained, infer alia, of de facto
discrimination in the general functioning of the special education system. In
that connection, they relied on, inter alia, Articles 3 and 14 of the
Convention and Article 2 of Protocol No. 1. While acknowledging that they
had not appealed against the decisions to place them in special schools, they
alleged that they had not been sufficiently informed of the consequences of
placement and argued (on the question of the exhaustion of remedies) that
their case concerned continuing violations and issues that went far beyond
their personal interests.
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In their grounds of appeal, the applicants explained that they had been
placed in special schools under a practice that had been established in order
to implement the relevant statutory rules. In their submission, that practice
had resulted in de facto racial segregation and discrimination that were
reflected in the existence of two separately organised educational systems
for members of different racial groups, namely special schools for the Roma
and “ordinary” primary schools for the majority of the population. That
difference in treatment was not based on any objective and reasonable
justification, amounted to degrading treatment and had deprived them of the
right to education (as the curriculum followed in special schools was
inferior and pupils in special schools were unable to return to primary
school or to obtain a secondary education other than in a vocational training
centre). Arguing that they had received an inadequate education and an
affront to their dignity, the applicants asked the Constitutional Court
(Ustavni soud) to find a violation of their rights, to quash the decisions to
place them in special schools, to order the respondents (the special schools
concerned, the Ostrava Education Authority and the Ministry of Education)
to refrain from any further violation of their rights and to restore the stafus
quo ante by offering them compensatory lessons.

26. In their written submissions to the Constitutional Court, the special
schools concerned pointed out that all the applicants had been enrolled on
the basis of a recommendation from an educational psychology centre and
with the consent of their representatives. Furthermore, despite having been
notified of the relevant decisions, none of the representatives had decided to
appeal. According to the schools, the applicants' representatives had been
informed of the differences between the special-school curriculum and the
primary-school curriculum. Regular meetings of teaching staff were held to
assess pupils (with a view to their possible transfer to primary school). They
added that some of the applicants (nos. 5 to 11 in the Annex) had been
advised that there was a possibility of their being placed in primary school.

The Education Authority pointed out in its written submissions that the
special schools had their own legal personality, that the impugned decisions
contained advice on the right of appeal and that the applicants had at no
stage contacted the schools inspectorate.

The Ministry of Education denied any discrimination and noted a
tendency on the part of the parents of Roma children to have a rather
negative attitude to school work. It asserted that each placement in a special
school was preceded by an assessment of the child's intellectual capacity
and that parental consent was a decisive factor. It further noted that there
were 18 educational assistants of Roma origin in schools in Ostrava.

27. In their final written submissions, the applicants pointed out (i) that
there was nothing in their school files to show that their progress was being
regularly monitored with a view to a possible transfer to primary school, (ii)
that the reports from the educational psychology centres contained no
information on the tests that were used and (iii) that their recommendations
for placement in a special school were based on grounds such as an
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insufficient command of the Czech language, an over-tolerant attitude on
the part of the parents or an ill-adapted social environment. They also
argued that the gaps in their education made a transfer to primary school
impossible in practice and that social or cultural differences could not
justify the alleged difference in treatment.

28. On 20 October 1999 the Constitutional Court dismissed the
applicants' appeal, partly on the ground that it was manifestly unfounded
and partly on the ground that it had no jurisdiction to hear it. It nevertheless
invited the competent authorities to give careful and constructive
consideration to the applicants' proposals.

(a) With regard to the complaint of a violation of the applicants' rights
as a result of their placement in special schools, the Constitutional Court
held that, as only five decisions had actually been referred to in the
notice of appeal, it had no jurisdiction to decide the cases of those
applicants who had not appealed against the decisions concerned.

As to the five applicants who had lodged constitutional appeals
against the decisions to place them in special schools (nos. 1, 2, 3, 5 and
9 in the Annex), the Constitutional Court decided to disregard the fact
that they had not lodged ordinary appeals against those decisions, as it
agreed that the scope of their constitutional appeals went beyond their
personal interests. However, it found that there was nothing in the
material before it to show that the relevant statutory provisions had been
interpreted or applied unconstitutionally, since the decisions had been
taken by head teachers vested with the necessary authority on the basis of
recommendations by educational psychology centres and with the
consent of the applicants' representatives.

(b) With regard to the complaints of insufficient monitoring of the
applicants' progress at school and of racial discrimination, the
Constitutional Court noted that it was not its role to assess the overall
social context and found that the applicants had not furnished concrete
evidence in support of their allegations. It further noted that the
applicants had had a right of appeal against the decisions to place them in
special schools, but had not exercised it. As to the objection that
insufficient information had been given about the consequences of
placement in a special school, the Constitutional Court considered that
the applicants' representatives could have obtained this information by
liaising with the schools and that there was nothing in the file to indicate
that they had shown any interest in transferring to a primary school. The
Constitutional Court therefore ruled that this part of the appeal was
manifestly ill-unfounded.
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II. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Schools Act 1984 (Law no. 29/1984 — since repealed by
Law no. 561/2004, which came into force on 1 January 2005)

29. Prior to 18 February 2000 section 19(1) of the Schools Act provided
that to be eligible for secondary-school education pupils had to have
successfully completed their primary-school education.

Following amendment no. 19/2000, which came into force on
18 February 2000, the amended section 19(1) provided that to be eligible for
secondary-school education pupils had to have completed their compulsory
education and demonstrated during the admission procedure that they
satisfied the conditions of eligibility for their chosen course.

30. Section 31(1) provided that special schools were intended for
children with “mental deficiencies” (rozumové nedostatky) that prevented
them from following the curricula in ordinary primary schools or in
specialised primary schools (specialni zakladni skola) intended for children
suffering from sensory impairment, illness or disability.

B. The Schools Act 2004 (Law no. 561/2004)

31. This new Act on school education no longer provides for special
schools in the form that had existed prior to its entry into force. Primary
education is now provided by primary schools and specialised primary
schools, the latter being intended for pupils with severe mental disability or
multiple disabilities and for autistic children.

32. Section 16 contains provisions governing the education of children
and pupils with special educational needs. These are defined in subsection 1
as children suffering from a disability, health problems or a social
disadvantage. Section 16(4) provides that for the purposes of the Act a child
is socially disadvantaged, inter alia, if it comes from a family environment
with low socio-cultural status or at risk of socio-pathological phenomena.
Subsection 5 provides that the existence of special educational needs is to
be assessed by an educational guidance centre.

33. The Act also makes provision, inter alia, for educational assistants,
individualised education projects, preparatory classes for socially
disadvantaged children prior to the period of compulsory school education
and additional lessons for pupils who have not received a basic education.
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C. Decree no. 127/1997 on specialised schools (since repealed by
Decree no. 73/2005, which came into force on 17 February 2005)

34. Article 2 § 4 of the Decree laid down that the following schools were
available for pupils suffering from mental disability: specialised nursery
schools (specidlni materské Skoly), special schools, auxiliary schools
(pomocné skoly), vocational training centres (odborna uciliste) and practical
training schools (praktické skoly).

35. Article 6 § 2 stipulated that if during the pupil's school career there
was a change in the nature of his or her disability or if the specialised school
was no longer adapted to the level of disability, the head teacher of the
school attended by the pupil was required, after an interview with the pupil's
representative, to recommend the pupil's placement in another specialised
school or an ordinary school.

36. Article 7 § 1 stipulated that the decision to place a pupil in or
transfer a pupil to, inter alia, a special school was to be taken by the head
teacher, provided that the pupil's legal guardians consented. Article 7 § 2
provided that a proposal for a pupil to be placed, inter alia, in a special
school could be made to the head teacher by the pupil's legal guardian, the
pupil's current school, an educational psychology centre, a hospital or clinic,
an authority with responsibility for family and child welfare or a health
centre. In the event of the pupil not receiving a place in a special school, the
head teacher was required by Article 7 § 3 to notify the pupil's legal
guardian and the competent school authority or the municipality in which
the pupil was permanently resident of the decision. The education authority
was then required, after consulting the municipality, to make a proposal
regarding the school in which the pupil would receive his or her compulsory
education. Article 7 § 4 required the educational psychology centre to
assemble all the documents relevant to the decision and to make a
recommendation to the head teacher regarding the type of school.

D. Decree no. 73/2005 on the education of children, pupils and
students with special educational needs and gifted children, pupils
and students

37. Article 1 of the Decree provides that pupils and students with special
educational needs are to be educated with the help of support measures that
go beyond or are different from the individualised educational and
organisational measures available in ordinary schools.

38. Article 2 provides that children whose special educational needs
have been established with the aid of an educational or psychological
examination performed by an educational guidance centre will receive
special schooling if they have clear and compelling needs that warrant their
placement in a special education system.
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E. Domestic practice at the material time

1. Psychological examination

39. The testing of intellectual capacity in an educational psychology
centre with the consent of the child's legal guardians was neither
compulsory nor automatic. The recommendation for the child to sit the tests
was generally made by teachers — either when the child first enrolled at the
school or if difficulties were noted in its ordinary primary-school education
— or by paediatricians.

40. According to the applicants, who cited experts in this field, the most
commonly used tests appeared to be variants of the "Wechsler Intelligence
Scale for Children' (PDW and WISC III) and the 'Stanford-Binet
Intelligence test'. Citing various opinions, including those of teachers and
psychologists and the head of the special-schools department at the Czech
Ministry of Education in February 1999, the applicants submitted that the
tests used were neither objective nor reliable, as they had been devised
solely for Czech children, and had not recently been standardised or
approved for use with Roma children. Moreover, no measures had been
taken to enable Roma children to overcome their cultural and linguistic
disadvantages in the tests. Nor had any instructions been given to restrict the
latitude that was given in the administration of the tests and the
interpretation of the results. The applicants also drew attention to a 2002
report in which the Czech schools inspectorate noted that children without
any significant mental deficiencies were still being placed in special
schools.

41. In the report submitted by the Czech Republic on 1 April 1999
pursuant to Article 25 § 1 of the Framework Convention for the Protection
of National Minorities, it was noted that the psychological tests “are
conceived for the majority population and do not take Romani specifics into
consideration”.

The Advisory Committee on the Framework Convention noted in its first
report on the Czech Republic, which was published on 25 January 2002,
that while these schools were designed for mentally handicapped children, it
appeared that many Roma children who were not mentally handicapped
were placed in them owing to real or perceived language and cultural
differences between Roma and the majority. The Committee stressed that
“placing children in such special schools should take place only when it is
absolutely necessary and always on the basis of consistent, objective and
comprehensive tests”.

In its second report on the Czech Republic published on 26 October 2005
the Advisory Committee observed: “Tests and methods used to assess
children's intellectual abilities upon school enrolment have already been
revised with a view to ensuring that they are not misused to the detriment of
Roma children”. However, it noted with concern that “revision of the
psychological tests used in this context has not had a marked impact.
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According to unofficial estimates, Roma account for up to 70% of pupils in
the [special] schools, and this — having regard to the percentage of Roma in
the population — raises doubts concerning the tests' validity and the relevant
methodology followed in practice”.

42. In its report on the Czech Republic published on 21 March 2000, the
European Commission against Racism and Intolerance (ECRI) noted that
channelling of Roma children to special schools was reported to be often
quasi-automatic. According to ECRI, the poor results obtained by these
children in the pre-school aptitude tests could be explained by the fact that
in the Czech Republic most Roma children did not attend kindergarten
education. ECRI therefore considered that the practice of channelling
Roma/Gypsy children into special schools for the mentally-retarded should
be fully examined, to ensure that any testing used was fair and that the true
abilities of each child were properly evaluated.

In its next report on the Czech Republic, which was published in June
2004, ECRI noted that the test developed by the Czech Ministry of
Education for assessing a child's mental level was not mandatory, and was
only one of a battery of tools and methods recommended to the educational
guidance centres.

43. In his final report on the Human Rights Situation of the Roma, Sinti
and Travellers in Europe dated 15 February 2006, the Commissioner for
Human Rights observed: “Roma children are frequently placed in classes
for children with special needs without an adequate psychological or
pedagogical assessment, the real criteria clearly being their ethnic origin”.

44. According to the observations submitted by the International Step by
Step Association, the Roma Education Fund and the European Early
Childhood Research Association, countries in east central and south eastern
Europe typically lacked national definitions of “disability” (related to the
placement of students in special schools) and used definitions in which
some form of disability was connected to the socio-cultural background of
the child, thus leaving the door to discriminatory practices open. Data on
children with disabilities were drawn largely from administrative sources
rather than being derived from a thorough assessment of the actual
characteristics of the child. Thus, divisive practices and the use of a single
test were common in the 1990s.

It is alleged in the observations that the assessment used to place Roma
children in special schools in the Ostrava region ran contrary to effective
assessment indicators that were well known by the mid 1990s, for example,
those published in 1987 by the National Association for the Education of
Young Children (USA). These indicators were now associated with the
Global Alliance for the Education of Young Children, which included
member organisations in Europe and, more particularly, the Czech Republic.
Relevant indicators included: ethical principles to guide assessment
practices; the use of assessment instruments for their intended purposes and
in such a way as to meet professional quality criteria; assessments
appropriate to the ages and other characteristics of the children being
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assessed; recognition of the developmental and educational significance of
the subject-matter of the assessment; the use of assessment evidence to
understand and improve learning; the gathering of assessment evidence
from realistic settings and in situations that reflected children's actual
performance; the use of multiple sources of evidence gathered over time for
assessments; the constant linking of screening to follow up; limitations on
the use of individually administered, norm-referenced tests; and adequate
information for staff and families involved in the assessment process.

Thus, the assessment of Roma children in the Ostrava region did not take
into account the language and culture of the children, or their prior learning
experiences, or their unfamiliarity with the demands of the testing situation.
Single rather than multiple sources of evidence were used. Testing was done
in a single administration, not over time. Evidence was not obtained in
realistic or authentic settings where children could demonstrate their skills.
Undue emphasis was placed on individually administered, standardised tests
normed on other populations.

According to studies cited in these observations (UNICEF,
Innocenti Insight (2005); Save the Children (2000), 'Denied a future: The
right to education of Roma/Gypsy and Traveller children'; D.J. Losen and
G. Orfield (2002), 'Introduction: Racial inequity in special education'
(Cambridge, MA: Harvard Education Press)), disproportionately placing
certain groups of students in special education resulted from an array of
factors, including “unconscious racial bias on the part of school authorities,
large resource inequalities, an unjustifiable reliance on 1Q and other
evaluation tools, educators' inappropriate responses to the pressures of high-
stakes testing, and power differentials between minority parents and school
officials”. Thus, school placement through psychological testing often
reflected racial biases in the society concerned.

45. The respondent Government observed that the unification of
European norms used by psychologists was currently under way and that the
State authorities had taken all reasonable steps to ensure that the
psychological tests were administered by appropriately qualified experts
with university degrees applying the latest professional and ethical
standards in their specialised field. In addition, research conducted in 1997
by Czech experts at the request of the Ministry of Education showed that
Roma children had attained in a standard test of intelligence (WISC III)
only insignificantly lower results than comparable non-Roma Czech
children (one point on the 1Q scale).

2. Consent to placement in a special school

46. Article 7 of Decree no. 127/1997 on specialised schools made the
consent of the legal guardians a condition sine qua non for the child's
placement in a special school. The applicants noted that the Czech
legislation did not require the consent to be in writing. Nor did information



14 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

on the education provided by special schools or the consequences of the
child's placement in a special school have to be provided beforehand.

47. In its report on the Czech Republic published in March 2000, ECRI
observed that Roma parents often favoured the channelling of Roma
children to special schools, partly to avoid abuse from non-Roma children
in ordinary schools and isolation of the child from other neighbourhood
Roma children, and partly owing to a relatively low level of interest in
education.

In its report on the Czech Republic published in June 2004, ECRI noted
that when deciding whether or not to give their consent, parents of Roma
children “continued to lack information concerning the long-term negative
consequences of sending their children to such schools, which were often
presented to parents as an opportunity for their children to receive
specialised attention and be with other Roma children”.

48. According to information obtained by the FIDH from its Czech
affiliate, many schools in the Czech Republic are reluctant to accept Roma
children. That reluctance is explained by the reaction of the parents of non-
Roma children, which, in numerous cases, has been to remove their children
from integrated schools because the parents fear that the level of the school
will fall following the arrival of Roma children or, quite simply, because of
prejudice against the Roma. It is in that context that Roma children undergo
tests designed to ascertain their capacity to follow the ordinary curriculum,
following which parents of Roma children are encouraged to place their
children in special schools. The parents' choice to place their children in
special schools, where that is what they choose to do, is consistent with the
school authorities' desire not to admit so many Roma children that their
arrival might induce the parents of non-Roma children to remove their own
children from the school.

3. Consequences

49. Pupils in special schools follow a special curriculum supposedly
adapted to their intellectual capacity. After completing their course of
compulsory education in this type of school, they may elect to continue their
studies in vocational training centres or, since 18 February 2000, in other
forms of secondary school (provided they are able to establish during the
admissions procedure that they satisfy the entrance requirements for their
chosen course).

Further, Article 6 § 2 of Decree no. 127/1997 stipulated that if during the
pupil's school career there was a change in the nature of his or her disability
or if the specialised school was no longer adapted to the level of disability,
the head teacher of the school attended by the child or pupil was required,
after an interview with the pupil's guardian, to recommend the pupil's
placement in another specialised school or in an ordinary school.

50. In his final report on the Human Rights Situation of the Roma, Sinti
and Travellers in Europe dated 15 February 2006, the Commissioner for
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Human Rights noted: “Being subjected to special schools or classes often
means that these children follow a curriculum inferior to those of
mainstream classes, which diminishes their opportunities for further
education and for finding employment in the future. The automatic
placement of Roma children in classes for children with special needs is
likely to increase the stigma by labelling the Roma children as less
intelligent and less capable. At the same time, segregated education denies
both the Roma and non-Roma children the chance to know each other and
to learn to live as equal citizens. It excludes Roma children from
mainstream society at the very beginning of their lives, increasing the risk
of their being caught in the vicious circle of marginalisation”.

51. The Advisory Committee on the Framework Convention for the
Protection of National Minorities noted in its second report on the Czech
Republic, which was published on 26 October 2005, that placement in a
special school “makes it more difficult for Roma children to gain access to
other levels of education, thus reducing their chances of integrating in the
society. Although legislation no longer prevents children from advancing
from 'special' to regular secondary schools, the level of education offered by
'special' schools generally does not make it possible to cope with the
requirements of secondary schools, with the result that most drop out of the
system”.

52. According to the observations submitted by the International Step by
Step Association, the Roma Education Fund and the European Early
Childhood Research Association, the placement of children in segregated
special schools was an example of a very early “tracking” of students, in
this case by assigning children perceived to be of “low ability” or “low
potential” to special schools from an early age. Such practices increased
educational inequity as they had especially negative effects on the
achievement levels of disadvantaged children (see, inter alia, the
communication to the Council and the European Parliament on 'efficiency
and equity in the European education and training systems'
(COM/2006/0481, 8 September 2006)). The longer-term consequences of
“tracking” included pupils being channelled towards less prestigious forms
of education and training and pupils dropping out of school early. Tracking
could thus help create a social construction of failure.

53. In their observations to the Court, the organisations Minority Rights
Group International, European Network against Racism and European
Roma Information Office noted that children in special schools followed a
simplified curriculum that was considered appropriate for their lower level
of development. Thus, in the Czech Republic, children in special schools
were not expected to know the alphabet or numbers up to 10 until the third
or fourth school-year, while their counterparts in regular schools acquired
that knowledge in the first year.



16 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT
III. COUNCIL OF EUROPE SOURCES

A. The Committee of Ministers

Recommendation No. R (2000) 4 of the Committee of Ministers to
member states on the education of Roma/Gypsy children in Europe
(adopted by the Committee of Ministers on 3 February 2000 at the
696th meeting of the Ministers' Deputies)

54. The recommendation provides as follows:

“The Committee of Ministers, under the terms of Article 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council of Europe is to achieve greater unity
between its members and that this aim may be pursued, in particular, through common
action in the field of education;

Recognising that there is an urgent need to build new foundations for future
educational strategies toward the Roma/Gypsy people in Europe, particularly in view
of the high rates of illiteracy or semi-literacy among them, their high drop-out rate, the
low percentage of students completing primary education and the persistence of
features such as low school attendance;

Noting that the problems faced by Roma/Gypsies in the field of schooling are
largely the result of long-standing educational policies of the past, which led either to
assimilation or to segregation of Roma/Gypsy children at school on the grounds that
they were 'socially and culturally handicapped';

Considering that the disadvantaged position of Roma/Gypsies in European societies
cannot be overcome unless equality of opportunity in the field of education is
guaranteed for Roma/Gypsy children;

Considering that the education of Roma/Gypsy children should be a priority in
national policies in favour of Roma/Gypsies;

Bearing in mind that policies aimed at addressing the problems faced by
Roma/Gypsies in the field of education should be comprehensive, based on an
acknowledgement that the issue of schooling for Roma/Gypsy children is linked with
a wide range of other factors and pre-conditions, namely the economic, social and
cultural aspects, and the fight against racism and discrimination;

Bearing in mind that educational policies in favour of Roma/Gypsy children should
be backed up by an active adult education and vocational education policy; ...

Recommends that in implementing their education policies the governments of the
member states:

— be guided by the principles set out in the appendix to this Recommendation;

— bring this Recommendation to the attention of the relevant public bodies in their
respective countries through the appropriate national channels.”

55. The relevant sections of the Appendix to Recommendation
No. R (2000) 4 read as follows:

“Guiding principles of an education policy for Roma/Gypsy children in Europe
I. Structures
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1. Educational policies for Roma/Gypsy children should be accompanied by
adequate resources and the flexible structures necessary to meet the diversity of the
Roma/Gypsy population in Europe and which take into account the existence of
Roma/Gypsy groups which lead an itinerant or semi-itinerant lifestyle. In this respect,
it might be envisaged having recourse to distance education, based on new
communication technologies.

2. Emphasis should be put on the need to better co-ordinate the international,
national, regional and local levels in order to avoid dispersion of efforts and to
promote synergies.

3. To this end member states should make the Ministries of Education sensitive to
the question of education of Roma/Gypsy children.

4. In order to secure access to school for Roma/Gypsy children, pre-school
education schemes should be widely developed and made accessible to them.

5. Particular attention should also be paid to the need to ensure better
communication with parents, where necessary using mediators from the Roma/Gypsy
community which could then lead to specific career possibilities. Special information
and advice should be given to parents about the necessity of education and about the
support mechanisms that municipalities can offer families. There has to be mutual
understanding between parents and schools. The parents' exclusion and lack of
knowledge and education (even illiteracy) also prevent children from benefiting from
the education system.

6. Appropriate support structures should be set up in order to enable Roma/Gypsy
children to benefit, in particular through positive action, from equal opportunities at
school.

7. The member states are invited to provide the necessary means to implement the
above-mentioned policies and arrangements in order to close the gap between
Roma/Gypsy pupils and majority pupils.

II. Curriculum and teaching material

8. Educational policies in favour of Roma/Gypsy children should be implemented
in the framework of broader intercultural policies, taking into account the particular
features of the Romani culture and the disadvantaged position of many Roma/Gypsies
in the member states.

9. The curriculum, on the whole, and the teaching material should therefore be
designed so as to take into account the cultural identity of Roma/Gypsy children.
Romani history and culture should be introduced in the teaching material in order to
reflect the cultural identity of Roma/Gypsy children. The participation of
representatives of the Roma/Gypsy community should be encouraged in the
development of teaching material on the history, culture or language of the
Roma/Gypsies.

10. However, the member states should ensure that this does not lead to the
establishment of separate curricula, which might lead to the setting up of separate
classes.

11. The member states should also encourage the development of teaching material
based on good practices in order to assist teachers in their daily work with
Roma/Gypsy pupils.

12. In the countries where the Romani language is spoken, opportunities to learn in
the mother tongue should be offered at school to Roma/Gypsy children.
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III. Recruitment and training of teachers

13. It is important that future teachers should be provided with specific knowledge
and training to help them understand better their Roma/Gypsy pupils. The education
of Roma/Gypsy pupils should however remain an integral part of the general
educational system.

14. The Roma/Gypsy community should be involved in the designing of such
curricula and should be directly involved in the delivery of information to future
teachers.

15. Support should also be given to the training and recruitment of teachers from
within the Roma/Gypsy community.

’

B. The Parliamentary Assembly

1. Recommendation no. 1203 (1993) on Gypsies in Europe

56. The Parliamentary Assembly made, inter alia, the following general
observations:

“One of the aims of the Council of Europe is to promote the emergence of a genuine
European cultural identity. Europe harbours many different cultures, all of them,
including the many minority cultures, enriching and contributing to the cultural
diversity of Europe.

A special place among the minorities is reserved for Gypsies. Living scattered all
over Europe, not having a country to call their own, they are a true European minority,
but one that does not fit into the definitions of national or linguistic minorities.

As a non-territorial minority, Gypsies greatly contribute to the cultural diversity of
Europe. In different parts of Europe they contribute in different ways, be it by
language and music or by their trades and crafts.

With central and east European countries now member states, the number of
Gypsies living in the area of the Council of Europe has increased drastically.

Intolerance of Gypsies by others has existed throughout the ages. Outbursts of racial
or social hatred, however, occur more and more regularly, and the strained relations
between communities have contributed to the deplorable situation in which the
majority of Gypsies lives today.

Respect for the rights of Gypsies, individual, fundamental and human rights and
their rights as a minority is essential to improve their situation.

Guarantees for equal rights, equal chances, equal treatment, and measures to
improve their situation will make a revival of Gypsy language and culture possible,
thus enriching the European cultural diversity.

The guarantee of the enjoyment of the rights and freedoms set forth in Article 14 of
the European Convention on Human Rights is important for Gypsies as it enables
them to maintain their individual rights.

57. As far as education is concerned, the Recommendation states:

“The existing European programmes for training teachers of Gypsies should be
extended;
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Special attention should be paid to the education of women in general and mothers
together with their younger children;

Talented young Gypsies should be encouraged to study and to act as intermediaries
for Gypsies;

EE)

2. Recommendation no. 1557 (2002): 'The legal situation of Roma in
Europe’

58. This recommendation states, inter alia:

113

3. Today Roma are still subjected to discrimination, marginalisation and
segregation. Discrimination is widespread in every field of public and personal life,
including access to public places, education, employment, health services and
housing, as well as crossing borders and access to asylum procedures. Marginalisation
and the economic and social segregation of Roma are turning into ethnic
discrimination, which usually affects the weakest social groups.

4. Roma form a special minority group, in so far as they have a double minority
status. They are an ethnic community and most of them belong to the socially
disadvantaged groups of society.

15. The Council of Europe can and must play an important role in improving the
legal status, the level of equality and the living conditions of Roma. The Assembly
calls upon the member states to complete the six general conditions, which are
necessary for the improvement of the situation of Roma in Europe:

c. to guarantee equal treatment for the Romany minority as an ethnic or national
minority group in the field of education, employment, housing, health and public
services. Member states should give special attention to:

i. promoting equal opportunities for Roma on the labour market;

ii. providing the possibility for Romany students to participate in all levels of
education from kindergarten to university;

iii. developing positive measures to recruit Roma in public services of direct
relevance to Roma communities, such as primary and secondary schools, social
welfare centres, local primary health care centres and local administration;

iv. eradicating all practices of segregated schooling for Romany children,
particularly that of routing Romany children to schools or classes for the mentally
disabled;

d. to develop and implement positive action and preferential treatment for the
socially deprived strata, including Roma as a socially disadvantaged community, in
the field of education, employment and housing...;

e. to take specific measures and create special institutions for the protection of the
Romany language, culture, traditions and identity:
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ii. to encourage Romany parents to send their children to primary school, secondary
school and higher education, including college or university, and give them adequate
information about the necessity of education;

v. to recruit Roma teaching staff, particularly in areas with a large Romany
population;

/. to combat racism, xenophobia and intolerance and to ensure non-discriminatory
treatment of Roma at local, regional, national and international levels:

vi. to pay particular attention to the phenomenon of the discrimination against
Roma, especially in the fields of education and employment;

’

C. The European Commission against Racism and Intolerance

(ECRI)

1. ECRI general policy recommendation no. 3: 'Combating racism and
intolerance against Roma/Gypsies' (adopted by ECRI on 6 March
1998)

59. The relevant sections of this recommendation state:

“The European Commission against Racism and Intolerance:

Recalling that combating racism, xenophobia, antisemitism and intolerance forms an
integral part of the protection and promotion of human rights, that these rights are
universal and indivisible, and that all human beings, without any distinction
whatsoever, are entitled to these rights;

Stressing that combating racism, xenophobia, antisemitism and intolerance is above
all a matter of protecting the rights of vulnerable members of society;

Convinced that in any action to combat racism and discrimination, emphasis should
be placed on the victim and the improvement of his or her situation;

Noting that Roma/Gypsies suffer throughout Europe from persisting prejudices, are
victims of a racism which is deeply-rooted in society, are the target of sometimes
violent demonstrations of racism and intolerance and that their fundamental rights are
regularly violated or threatened;

Noting also that the persisting prejudices against Roma/Gypsies lead to
discrimination against them in many fields of social and economic life, and that such
discrimination is a major factor in the process of social exclusion affecting many
Roma/Gypsies;

Convinced that the promotion of the principle of tolerance is a guarantee of the
preservation of open and pluralistic societies allowing for a peaceful co-existence;

recommends the following to Governments of member States:
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— to ensure that discrimination as such, as well as discriminatory practices, are
combated through adequate legislation and to introduce into civil law specific
provisions to this end, particularly in the fields of employment, housing and
education;

— to vigorously combat all forms of school segregation towards Roma/Gypsy
children and to ensure the effective enjoyment of equal access to education;

’

2. ECRI general policy recommendation no. 7 on national legislation

to combat racism and racial discrimination (adopted by ECRI on
13 December 2002)

60. The following definitions are used for the purposes of this
Recommendation:

“a) 'racism' shall mean the belief that a ground such as race, colour, language,
religion, nationality or national or ethnic origin justifies contempt for a person or a
group of persons, or the notion of superiority of a person or a group of persons.

b) 'direct racial discrimination' shall mean any differential treatment based on a
ground such as race, colour, language, religion, nationality or national or ethnic origin,
which has no objective and reasonable justification. Differential treatment has no
objective and reasonable justification if it does not pursue a legitimate aim or if there
is not a reasonable relationship of proportionality between the means employed and
the aim sought to be realised.

¢) 'indirect racial discrimination' shall mean cases where an apparently neutral
factor such as a provision, criterion or practice cannot be as easily complied with by,
or disadvantages, persons belonging to a group designated by a ground such as race,
colour, language, religion, nationality or national or ethnic origin, unless this factor
has an objective and reasonable justification. This latter would be the case if it pursues
a legitimate aim and if there is a reasonable relationship of proportionality between
the means employed and the aim sought to be realised.

61. In the explanatory memorandum to this recommendation, it is noted
(point 8) that the definitions of direct and indirect racial discrimination
contained in paragraph 1 b) and ¢) of the Recommendation draw inspiration
from those contained in Council Directive 2000/43/EC implementing the
principle of equal treatment between persons irrespective of racial or ethnic
origin and in Council Directive 2000/78/EC establishing a general
framework for equal treatment in employment and occupation and on the
case-law of the European Court of Human Rights.

3. The report on the Czech Republic published in September 1997

62. In the section of the report dealing with the policy aspects of
education and training, ECRI stated that public opinion appeared sometimes
to be rather negative towards certain groups, especially the Roma/Gypsy
community, and suggested that further measures should be taken to raise
public awareness of the issues of racism and intolerance and to improve
tolerance towards all groups in society. It added that special measures
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should be taken as regards the education and training of the members of
minority groups, particularly members of the Roma/Gypsy community.

4. The report on the Czech Republic published in March 2000

63. In this report, ECRI stated that the disadvantages and effective
discrimination faced by members of the Roma/Gypsy community in the
field of education was of particularly serious concern. It was noted that
Roma/Gypsy children were vastly over-represented in special schools and
that their channelling to special schools was reported to be often quasi-
automatic. Roma/Gypsy parents often favoured this solution, partly to avoid
abuse from non-Roma/Gypsy children in ordinary schools and isolation of
the child from other neighbourhood Roma/Gypsy children, and partly owing
to a relatively low level of interest in education. Most Roma/Gypsy children
were consequently relegated to educational facilities designed for other
purposes, offering little opportunity for skills training or educational
preparation and therefore very limited opportunity for further study or
employment. Participation of members of the Roma/Gypsy community in
education beyond the primary school level was extremely rare.

64. ECRI therefore considered that the practice of channelling
Roma/Gypsy children into special schools for the mentally-retarded should
be fully examined, to ensure that any testing used was fair and that the true
abilities of each child were properly evaluated. ECRI also considered that it
was fundamental that Roma/Gypsy parents should be made aware of the
need for their children to attend regular education. In general, ECRI
considered that there was a need for closer involvement of members of the
Roma/Gypsy community in matters concerning education. As a start, the
authorities needed to ensure that Roma/Gypsy parents were kept fully
informed of measures taken and were encouraged to participate in
educational decisions affecting their children.

5. The report on the Czech Republic published in June 2004

65. With regard to the access of Roma children to education, ECRI said
in this report that it was concerned that Roma children continued to be sent
to special schools which, besides perpetuating their segregation from
mainstream society, severely disadvantaged them for the rest of their lives.
The standardised test developed by the Czech Ministry of Education for
assessing a child's mental level was not mandatory and was only one of a
battery of tools and methods recommended to the psychological counselling
centres. As to the other element required in order to send a child to a special
school — the consent of the child's legal guardian — ECRI observed that
parents making such decisions continued to lack information concerning the
long-term negative consequences of sending their children to such schools,
which were often presented to parents as an opportunity for their children to
receive specialised help and be with other Roma children. ECRI also said
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that it had received reports of Roma parents being turned away from
ordinary schools.

ECRI also noted that the Schools Act had entered into force in January
2000 and provided the opportunity for pupils from special schools to apply
for admission to secondary schools. According to various sources, that
remained largely a theoretical possibility as special schools did not provide
children with the knowledge required to follow the secondary-school
curriculum. There were no measures in place to provide additional
education to pupils who had gone through the special school system to bring
them to a level where they would be adequately prepared for ordinary
secondary schools.

ECRI had received very positive feedback concerning the success of
'zero grade courses' (preparatory classes) at pre-school level in increasing
the number of Roma children who attended ordinary schools. It expressed
its concern, however, over a new trend to maintain the system of segregated
education in a new form — this involved special classes in mainstream
schools. In that connection, a number of concerned actors were worried that
the proposed new Schools Act created the possibility for even further
separation of Roma through the introduction of a new category of special
programmes for the “socially disadvantaged”.

Lastly, ECRI noted that despite initiatives taken by the Ministry of
Education (classroom assistants, training programmes for teachers, revision
of the primary school curriculum), the problem of low levels of Roma
participation in secondary and higher education that had been described by
ECRI in its second report persisted.

D. Framework Convention for the Protection of National Minorities

1. The report submitted by the Czech Republic on 1 April 1999
pursuant to Article 25 § 1 of the Framework Convention for the
Protection of National Minorities

66. The report stated that the Government had adopted measures in the
education sphere that were focused on providing suitable conditions
especially for children from socially and culturally disadvantaged
environments, in particular the Roma community, by opening preparatory
classes in elementary and special schools. It was noted that ‘“Romany
children with average or above-average intellect are often placed in such
schools on the basis of results of psychological tests (this happens always
with the consent of the parents). These tests are conceived for the majority
population and do not take Romany specifics into consideration. Work is
being done on restructuring these tests”. In some special schools Roma
pupils made up between 80% and 90% of the total number of pupils.
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2. The report submitted by the Czech Republic on 2 July 2004

67. The Czech Republic accepted that the Roma were particularly
exposed to discrimination and social exclusion and said that it was
preparing to introduce comprehensive anti-discrimination tools associated
with the implementation of the Council Directive implementing the
principle of equal treatment. New legislation was due to be enacted in 2004
(the Act, Law no. 561/2004, was passed on 24 September 2004 and entered
into force on 1 January 2005).

In the field of Roma education, the report said that the State had taken
various measures of affirmative action in order to radically change the
present situation of Roma children. The Government regarded the practice
of referring large numbers of Roma children to special schools as untenable.
The need for affirmative action was due not only to the socio-cultural
handicap of Roma children, but also to the nature of the whole education
system and its inability to sufficiently reflect cultural differences. The
proposed new Schools Act would bring changes to the special education
system by transforming “special schools” into “special primary schools”,
thus providing the children targeted assistance in overcoming their socio-
cultural handicap. These included preparatory classes, individual study
programmes for children in special schools, measures concerning pre-school
education, an expanded role for assistants from the Roma community and
specialised teacher-training programmes. As one of the main problems
encountered by Roma pupils was their poor command of the Czech
language, the Ministry of Education considered that the best solution (and
the only realistic one) would be to provide preparatory classes at the pre-
school stage for children from disadvantaged socio-cultural backgrounds.

The report also cited a number of projects and programmes that had been
implemented nationally in this sphere (‘Support for Roma integration',
'Programme for Roma integration/Multicultural education reform', and
'Reintegrating Roma special school pupils in primary schools').

3. Opinion on the Czech Republic of the Advisory Committee on the
Framework Convention for the Protection of National Minorities,
published on 25 January 2002

68. The Advisory Committee noted that while the special schools were
designed for mentally handicapped children, it appeared that many Roma
children who were not mentally handicapped were placed in these schools
due to real or perceived language and cultural differences between Roma
and the majority. It considered that this practice was not compatible with the
Framework Convention and stressed that placing children in such schools
should take place only when absolutely necessary and always on the basis
of consistent, objective and comprehensive tests.

69. The special schools had led to a high level of separation of Roma
pupils from others and to a low level of educational skills in the Roma
community. This was recognised by the Czech authorities. Both
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governmental and civil society actors agreed on the need for a major reform.
There was however disagreement about the precise nature of the reform to
be carried out, the amount of resources to be made available and the speed
with which reforms were being implemented. The Advisory Committee was
of the opinion that the Czech authorities ought to develop the reform, in
consultation with the persons concerned, so as to ensure equal opportunities
for access to schools for Roma children and equal rights to an ordinary
education, in accordance with the principles set out in Committee of
Ministers Recommendation No. (2000) 4 on the education of Roma/Gypsy
children in Europe.

70. The Advisory Committee noted with approval the initiatives that had
been taken to establish so-called zero-classes, allowing the preparation of
Roma children for basic school education, inter alia, by improving their
Czech language skills, and encouraged the authorities to make these
facilities more broadly available. It also considered the creation of posts of
Roma pedagogical advisors in schools, a civil society initiative, to be a most
positive step. The Advisory Committee encouraged the State authorities in
their efforts to ensure the increase and development of such posts. A further
crucial objective was to ensure a much higher number of Roma children had
access to and successfully completed secondary education.

4. The Advisory Committee's opinion on the Czech Republic, published
on 26 October 2005

71. In this opinion, the Advisory Committee noted that the authorities
were genuinely committed to improving the educational situation of Roma
children, and were trying, in various ways, to realise this aim in practice. In
that connection, it noted that it was too early to determine whether the
revised educational system introduced by the new Schools Act (Law
no. 561/2004) would substantially change the existing situation of over-
representation of Roma children in special schools or special classes.

72. The Advisory Committee noted that the authorities were paying
special attention to the unjustified placement of Roma children in special
schools. Tests and methods used to assess children's intellectual abilities
upon school enrolment had already been revised with a view to ensuring
that they were not misused to the detriment of Roma children. Special
educational programmes had been launched to help Roma children
overcome their problems. These included waiving fees for the last year of
pre-school education, relaxing the rules on minimum class sizes, more
individualised education, appointing educational assistants (mostly Roma),
as well as producing methodological handbooks and guidelines for teachers
working with Roma children. Preparatory pre-school classes had also been
organised for Roma children, and had worked well, although on a fairly
limited scale. To accommodate all the children concerned, these measures
needed to be applied more widely. The Advisory Committee also took note
of the special support programme for Roma access to secondary and higher
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education, and of the efforts that had been made to build up a network of
qualified Roma teachers and educational assistants.

73. The Advisory Committee noted, however, that although constant
monitoring and evaluation of the school situation of Roma children was one
of the Government's priorities, the State Report said little about the extent to
which they were currently integrated in schools, or the effectiveness and
impact of the many measures that had been taken for them. It noted with
concern that the measures had produced few improvements and that local
authorities did not systematically implement the Government's school
support scheme and did not always have the determination needed to act
effectively in this field.

74. The Advisory Committee noted with concern that, according to non-
governmental sources, a considerable number of Roma children were still
being placed in special schools at a very early age, and that revision of the
psychological tests used in this context had not had a marked impact.
According to unofficial estimates, Roma accounted for up to 70% of pupils
in these schools, and this — having regard to the percentage of Roma in the
population — raised doubts concerning the tests' validity and the
methodology followed. This situation was made all the more disturbing by
the fact that it also made it more difficult for Roma children to gain access
to other levels of education, thus reducing their chances of integrating in
society. Although legislation no longer prevented children from advancing
from special to ordinary secondary schools, the level of education offered
by special schools generally did not make it possible to cope with the
requirements of secondary schools, with the result that most dropped out of
the system. Although estimates of the number of Roma children who
remained outside the school system varied, those who did attend school
rarely advanced beyond primary school.

75. In addition, the Advisory Committee noted that, in spite of the
awareness-raising initiatives taken by the Ministry of Education, many of
the Roma children who attended ordinary schools were isolated by other
children and by teaching staff, or even placed in separate classes. At the
same time, it was recognised that in some schools Roma children were the
largest pupil-group simply because the schools concerned were located near
the places where Roma resided compactly. According to other sources,
material conditions in some of the schools they attended were precarious
and the teaching they received was still, in most cases, insufficiently
adapted to their situation. It was important to ensure that these schools, too,
provided quality education.

76. According to the Advisory Committee priority had to go to placing
Roma children in ordinary schools, supporting and promoting preparatory
classes and also to educational assistants. Recruiting Roma teaching staff,
and making all education staff aware of the specific situation of Roma
children also needed to receive increased attention. An active involvement
on the part of the parents, in particular with regard to the implementation of
the new Schools Act, also needed to be promoted as a condition sine qua
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non for the overall improvement of the educational situation of the Roma.
Lastly, more determined action was needed to combat isolation of Roma
children in both ordinary and special schools. A clearer approach, coupled
with instructions and immediate action on all levels, was needed to put an
end to unjustified placement of these children in special schools designed
for children with mental disabilities. Effective monitoring measures,
particularly designed to eliminate undue placement of children in such
schools, had to be one of the authorities' constant priorities.

E. Commissioner for Human Rights

Final Report by Mr Alvaro Gil-Robles on the Human-Rights
Situation of the Roma, Sinti and Travellers in Europe (dated
15 February 2006)

77. In the third section of the report, which concerns discrimination in
education, the Commissioner noted that the fact that a significant number of
Roma children did not have access to education of a similar standard
enjoyed by other children was in part a result of discriminatory practices
and prejudices. In that connection, he noted that segregation in education
was a common feature in many Council of Europe member States. In some
countries there were segregated schools in segregated settlements, in others
special classes for Roma children in ordinary schools or a clear over-
representation of Roma children in classes for children with special needs.
Roma children were frequently placed in classes for children with special
needs without an adequate psychological or pedagogical assessment, the
real criteria clearly being their ethnic origin. Being subjected to special
schools or classes often meant that these children followed a curriculum
inferior to those of mainstream classes, which diminished their
opportunities for further education and for finding employment in the
future. The automatic placement of Roma children in classes for children
with special needs was likely to increase the stigma by labelling the Roma
children as less intelligent and less capable. At the same time, segregated
education denied both the Roma and non-Roma children the chance to know
each other and to learn to live as equal citizens. It excluded Roma children
from mainstream society at the very beginning of their lives, increasing the
risk of their being caught in the vicious circle of marginalisation.

78. In the Czech Republic, the Commissioner was told that the young
members of the Roma/Gypsy community were drastically over-represented
in “special” schools and classes for children with a slight mental disability.
At the same time he noted that the authorities had introduced Roma
assistant teachers in ordinary classes and set up preliminary classes and that
these initiatives had had promising results, though only on a small scale due
to the lack of adequate resources. In particular, preparatory classes for
socially disadvantaged children had been central in efforts to overcome
excessive attendance of Roma children in special schools. The Czech
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authorities deemed that preparatory schools attached to nursery schools had
been particularly successful in easing the integration of Roma children in
ordinary schools. In 2004 the Czech Republic also had 332 teacher's
assistants who attended the special needs of Roma pupils.

79. It was also noted that special classes or special curricula for the
Roma had been introduced with good intentions, for the purposes of
overcoming language barriers or remedying the lack of pre-school
attendance of Roma children. Evidently, it was necessary to respond to such
challenges, but segregation or systematic placement of Roma children in
classes which followed a simplified or a special Romani-language
curriculum while isolating them from other pupils was clearly a distorted
response. Instead of segregation, significant emphasis had to be placed on
measures such as pre-school and in-school educational and linguistic
support as well as the provision of school assistants to work alongside
teachers. In certain communities, it was crucial to raise the awareness of
Roma parents, who themselves might not have had the possibility to attend
school, of the necessity and benefits of adequate education for their
children.

80. In conclusion, the Commissioner made a number of
recommendations related to education. Where segregated education still
existed in one form or another, it had to be replaced by ordinary integrated
education and, where appropriate, banned through legislation. Adequate
resources had to be made available for the provision of pre-school
education, language training and school assistant training in order to ensure
the success of desegregation efforts. Adequate assessment had to be made
before children were placed in special classes, in order to ensure that the
sole criterion in the placement was the objective needs of the child, not his
or her ethnicity.

IV. RELEVANT COMMUNITY LAW AND PRACTICE

81. The principle prohibiting discrimination or requiring equality of
treatment is well established in a large body of Community law instruments
based on Article 13 of the Treaty instituting the European Community. This
provision enables the Council, through a unanimous decision following a
proposal/recommendation by the Commission and consultation of the
European Parliament, to take the measures necessary to combat
discrimination based on sex, race or ethnic origin, religion or belief,
disability, age or sexual orientation.

82. Thus, Article 2 § 2 of Council Directive 97/80/EC of 15 December
1997 on the burden of proof in cases of discrimination based on sex
provides: “Indirect discrimination shall exist where an apparently neutral
provision, criterion or practice disadvantages a substantially higher
proportion of the members of one sex unless that provision, criterion or
practice is appropriate and necessary and can be justified by objective
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factors unrelated to sex”. Article 4 § 1, which concerns the burden of proof,
reads: “Member States shall take such measures as are necessary, in
accordance with their national judicial systems, to ensure that, when persons
who consider themselves wronged because the principle of equal treatment
has not been applied to them establish, before a court or other competent
authority, facts from which it may be presumed that there has been direct or
indirect discrimination, it shall be for the respondent to prove that there has
been no breach of the principle of equal treatment”.

83. Similarly, the aim of Council Directive 2000/43/EC of 29 June 2000
implementing the principle of equal treatment between persons irrespective
of racial or ethnic origin and of Council Directive 2000/78/EC of
27 November 2000 establishing a general framework for equal treatment in
employment and occupation is to prohibit in their respective spheres all
direct or indirect discrimination based on race, ethnic origin, religion or
belief, disability, age or sexual orientation. The preambles to these
Directives state as follows: “The appreciation of the facts from which it may
be inferred that there has been direct or indirect discrimination is a matter
for national judicial or other competent bodies, in accordance with rules of
national law or practice. Such rules may provide, in particular, for indirect
discrimination to be established by any means including on the basis of
statistical evidence” and “The rules on the burden of proof must be adapted
when there is a prima facie case of discrimination and, for the principle of
equal treatment to be applied effectively, the burden of proof must shift
back to the respondent when evidence of such discrimination is brought”.

84. In particular, Directive 2000/43/EC provides as follows in Articles 2
(Concept of discrimination) and 8 (Burden of proof):

Article 2

“l. For the purposes of this Directive, the principle of equal treatment shall mean
that there shall be no direct or indirect discrimination based on racial or ethnic origin.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to occur where one person is treated less
favourably than another is, has been or would be treated in a comparable situation on
grounds of racial or ethnic origin;

(b) indirect discrimination shall be taken to occur where an apparently neutral
provision, criterion or practice would put persons of a racial or ethnic origin at a
particular disadvantage compared with other persons, unless that provision, criterion
or practice is objectively justified by a legitimate aim and the means of achieving that
aim are appropriate and necessary.

2

Article 8

“l. Member States shall take such measures as are necessary, in accordance with
their national judicial systems, to ensure that, when persons who consider themselves
wronged because the principle of equal treatment has not been applied to them
establish, before a court or other competent authority, facts from which it may be
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presumed that there has been direct or indirect discrimination, it shall be for the
respondent to prove that there has been no breach of the principle of equal treatment.

2. Paragraph 1 shall not prevent Member States from introducing rules of evidence
which are more favourable to plaintiffs.

3. Paragraph 1 shall not apply to criminal procedures.

5. Member States need not apply paragraph 1 to proceedings in which it is for the
court or competent body to investigate the facts of the case.”

85. Under the case-law of the Court of Justice of the European
Communities (CJEC), discrimination, which entails the application of
different rules to comparable situations or the application of the same rule to
different situations, may be overt or covert and direct or indirect.

86. In its Giovanni Maria Sotgiu v. Deutsche Bundespost judgment of
12 February 1974 (Case 152-73, point 11), the CJEC stated:

“... the rules regarding equality of treatment ... forbid not only overt discrimination
by reason of nationality but also all covert forms of discrimination which, by the
application of other criteria of differentiation, lead in fact to the same result...”

87. In its Bilka-Kaufhaus GmbH v. Karin Weber von Hartz judgment of
13 May 1986 (Case 170/84, point 31), it stated:

“... Article 119 of the EEC Treaty is infringed by a department store company which
excludes part-time employees from its occupational pension scheme, where that
exclusion affects a far greater number of women than men, unless the undertaking
shows that the exclusion is based on objectively justified factors unrelated to any
discrimination on grounds of sex.”

88. In Regina v. Secretary of State for Employment, ex parte Nicole
Seymour-Smith and Laura Perez (judgment of 9 February 1999, Case C-
167/97, points 51, 57, 62, 65 and 77), the CJEC observed:

“... the national court seeks to ascertain the legal test for establishing whether a
measure adopted by a Member State has disparate effect as between men and women
to such a degree as to amount to indirect discrimination...

... the Commission proposes a 'statistically significant' test, whereby statistics must
form an adequate basis of comparison and the national court must ensure that they are
not distorted by factors specific to the case. The existence of statistically significant
evidence is enough to establish disproportionate impact and pass the onus to the
author of the allegedly discriminatory measure.

It is also for the national court to assess whether the statistics concerning the
situation ... are valid and can be taken into account, that is to say, whether they cover
enough individuals, whether they illustrate purely fortuitous or short-term phenomena,
and whether, in general, they appear to be significant (see Case C-127/92 Enderby
[1993] ECR 1-5535, paragraph 17). ...

Accordingly, ... in order to establish whether a measure adopted by a Member State
has disparate effect as between men and women to such a degree as to amount to
indirect discrimination for the purposes of Article 119 of the Treaty, the national court
must verify whether the statistics available indicate that a considerably smaller
percentage of women than men is able to fulfil the requirement imposed by that
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measure. If that is the case, there is indirect sex discrimination, unless that measure is
justified by objective factors unrelated to any discrimination based on sex.

... if a considerably smaller percentage of women than men is capable of fulfilling
the requirement ... imposed by the disputed rule, it is for the Member State, as the
author of the allegedly discriminatory rule, to show that the said rule reflects a
legitimate aim of its social policy, that that aim is unrelated to any discrimination
based on sex, and that it could reasonably consider that the means chosen were
suitable for attaining that aim.”

89. In its judgment of 23 October 2003 in Hilde Schonheit v. Stadt
Frankfurt am Main (Case C-4/02) and Silvia Becker v. Land Hessen (Case
C-5/02), the CJEC noted at points 67-69 and 71:

“... it must be borne in mind that Article 119 of the Treaty and Article 141(1) and (2)
EC set out the principle that men and women should receive equal pay for equal work.
That principle precludes not only the application of provisions leading to direct sex
discrimination, but also the application of provisions which maintain different
treatment between men and women at work as a result of the application of criteria
not based on sex where those differences of treatment are not attributable to objective
factors unrelated to sex discrimination...

It is common ground that the provisions of the BeamtVG at issue do not entail
discrimination directly based on sex. It is therefore necessary to ascertain whether
they can amount to indirect discrimination...

To establish whether there is indirect discrimination, it is necessary to ascertain
whether the provisions at issue have a more unfavourable impact on women than on
men...

Therefore it is necessary to determine whether the statistics available indicate that a
considerably higher percentage of women than men is affected by the provisions of
the BeamtVG entailing a reduction in the pensions of civil servants who have worked
part-time for at least a part of their career. Such a situation would be evidence of
apparent discrimination on grounds of sex unless the provisions at issue were justified
by objective factors unrelated to any discrimination based on sex.”

90. In Debra Allonby v. Accrington & Rossendale College and Others,
Education Lecturing Services ... and Secretary of State for Education and
Employment (judgment of 13 January 2004, Case C-256/01), it stated
(point 81):

“... it must be held that a woman may rely on statistics to show that a clause in State
legislation is contrary to Article 141(1) EC because it discriminates against female
workers. ...”

91. Lastly, in Commission of the European Communities v. Republic of
Austria (judgment of 7 July 2005, Case C-147/03), the CJEC observed
(points 41 and 46-48):

“According to settled case-law, the principle of equal treatment prohibits not only
overt discrimination based on nationality but also all covert forms of discrimination
which, by applying other distinguishing criteria, lead in fact to the same result (see, in
particular, Case 152/73 Sotgiu [1974] ECR 153, paragraph 11; Case C-65/03
Commission v Belgium , cited above, paragraph 28, and Case C-209/03 Bidar [2005]
ECR 1-0000, paragraph 51).
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. the legislation in question places holders of secondary education diplomas
awarded in a Member State other than the Republic of Austria at a disadvantage, since
they cannot gain access to Austrian higher education under the same conditions as
holders of the equivalent Austrian diploma.

Thus, although Paragraph ... applies without distinction to all students, it is liable to
have a greater effect on nationals of other Member States than on Austrian nationals,
and therefore the difference in treatment introduced by that provision results in
indirect discrimination.

Consequently, the differential treatment in question could be justified only if it were
based on objective considerations independent of the nationality of the persons
concerned and were proportionate to the legitimate aim of the national provisions
(Case C-274/96 Bickel and Franz [1998] ECR 1-7637, paragraph 27, and D'Hoop ,
cited above, paragraph 36).”

RELEVANT UNITED NATIONS MATERIALS

A. International Covenant on Civil and Political Rights

92. Article 26 of the Covenant provides:

“All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.”

B. United Nations Human Rights Committee

93. In points 7 and 12 of its General Observations no. 18 of

10 November 1989 on Non-Discrimination, the Committee expressed the
following opinion:

“... the Committee believes that the term 'discrimination' as used in the Covenant
should be understood to imply any distinction, exclusion, restriction or preference
which is based on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status, and which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise
by all persons, on an equal footing, of all rights and freedoms.

... when legislation is adopted by a State party, it must comply with the requirement
of article 26 that its content should not be discriminatory.”

94. In point 11.7 of its Views dated 31 July 1995 on Communication

no. 516/1992 concerning the Czech Republic, the Committee noted:

“The Committee is of the view, however, that the intent of the legislature is not
alone dispositive in determining a breach of article 26 of the Covenant. A politically
motivated differentiation is unlikely to be compatible with article 26. But an act which
is not politically motivated may still contravene article 26 if its effects are
discriminatory.”
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C. International Convention on the Elimination of All Forms of
Racial Discrimination

95. Article 1 of this Convention provides:

“... the term 'racial discrimination' shall mean any distinction, exclusion, restriction
or preference based on race, colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on
an equal footing, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public life.

2

D. Committee on the Elimination of Racial Discrimination

96. In its General Recommendation no. 14 of 22 March 1993 on the
definition of discrimination, the Committee noted, inter alia:

“A distinction is contrary to the Convention if it has either the purpose or the effect
of impairing particular rights and freedoms. This is confirmed by the obligation
placed upon States parties by article 2, paragraph 1 (¢), to nullify any law or practice
which has the effect of creating or perpetuating racial discrimination. ...

In seeking to determine whether an action has an effect contrary to the Convention,
[the Committee] will look to see whether that action has an unjustifiable disparate
impact upon a group distinguished by race, colour, descent, or national or ethnic
origin.”

97. In its General Recommendation no. 19 of 18 August 1995 on racial
segregation and apartheid, the Committee observed:

“... while conditions of complete or partial racial segregation may in some countries
have been created by governmental policies, a condition of partial segregation may
also arise as an unintended by-product of the actions of private persons. In many cities
residential patterns are influenced by group differences in income, which are
sometimes combined with differences of race, colour, descent and national or ethnic
origin, so that inhabitants can be stigmatized and individuals suffer a form of
discrimination in which racial grounds are mixed with other grounds.

The Committee therefore affirms that a condition of racial segregation can also arise
without any initiative or direct involvement by the public authorities. ...”

98. In its General Recommendation no. 27 of 16 August 2000 on
Discrimination against Roma, the Committee made, infer alia, the following
recommendation in the education sphere:

“17. To support the inclusion in the school system of all children of Roma origin
and to act to reduce drop-out rates, in particular among Roma girls, and, for these
purposes, to cooperate actively with Roma parents, associations and local
communities.

18. To prevent and avoid as much as possible the segregation of Roma students,
while keeping open the possibility for bilingual or mother-tongue tuition; to this end,
to endeavour to raise the quality of education in all schools and the level of
achievement in schools by the minority community, to recruit school personnel from
among members of Roma communities and to promote intercultural education.
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19. To consider adopting measures in favour of Roma children, in cooperation with
their parents, in the field of education.”

99. In its concluding observations of 30 March 1998 following its
examination of the report submitted by the Czech Republic, the Committee
noted, inter alia:

“13. The marginalization of the Roma community in the field of education is noted
with concern. Evidence that a disproportionately large number of Roma children are
placed in special schools, leading to de facto racial segregation, and that they also
have a considerably lower level of participation in secondary and higher education,
raises doubts about whether article 5 of the Convention is being fully implemented.”

E. Convention on the Rights of the Child

100. Articles 28 and 30 of this Convention provide:

Article 28

“l. States Parties recognize the right of the child to education, and with a view to
achieving this right progressively and on the basis of equal opportunity, they shall, in
particular:

(a) Make primary education compulsory and available free to all;

(b) Encourage the development of different forms of secondary education,
including general and vocational education, make them available and accessible to
every child, and take appropriate measures such as the introduction of free education
and offering financial assistance in case of need;

(c) Make higher education accessible to all on the basis of capacity by every
appropriate means;

(d) Make educational and vocational information and guidance available and
accessible to all children;

(e) Take measures to encourage regular attendance at schools and the reduction of
drop-out rates.

2. States Parties shall take all appropriate measures to ensure that school discipline
is administered in a manner consistent with the child's human dignity and in
conformity with the present Convention.

3. States Parties shall promote and encourage international cooperation in matters
relating to education, in particular with a view to contributing to the elimination of
ignorance and illiteracy throughout the world and facilitating access to scientific and
technical knowledge and modern teaching methods. In this regard, particular account
shall be taken of the needs of developing countries.”

Article 30

“In those States in which ethnic, religious or linguistic minorities or persons of
indigenous origin exist, a child belonging to such a minority or who is indigenous
shall not be denied the right, in community with other members of his or her group, to
enjoy his or her own culture, to profess and practise his or her own religion, or to use
his or her own language.”
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F. UNESCO

101. Articles 1 to 3 of the Convention against Discrimination in
Education of 14 December 1960 provide:

Article 1

“l. For the purposes of this Convention, the term 'discrimination' includes any
distinction, exclusion, limitation or preference which, being based on race, colour,
sex, language, religion, political or other opinion, national or social origin, economic
condition or birth, has the purpose or effect of nullifying or impairing equality of
treatment in education and in particular:

(a) Of depriving any person or group of persons of access to education of any type
or at any level;

(b) Of limiting any person or group of persons to education of an inferior
standard;

(c) Subject to the provisions of Article 2 of this Convention, of establishing or
maintaining separate educational systems or institutions for persons or groups of
persons; or

(d) Of inflicting on any person or group of persons conditions which are
incompatible with the dignity of man.

2

Article 2

“When permitted in a State, the following situations shall not be deemed to
constitute discrimination, within the meaning of Article I of this Convention:

(a) The establishment or maintenance of separate educational systems or
institutions for pupils of the two sexes, if these systems or institutions offer
equivalent access to education, provide a teaching staff with qualifications of the
same standard as well as school premises and equipment of the same quality, and
afford the opportunity to take the same or equivalent courses of study;

(b) The establishment or maintenance, for religious or linguistic reasons, of
separate educational systems or institutions offering an education which is in
keeping with the wishes of the pupil's parents or legal guardians, if participation in
such systems or attendance at such institutions is optional and if the education
provided conforms to such standards as may be laid down or approved by the
competent authorities, in particular for education of the same level;

(c) The establishment or maintenance of private educational institutions, if the
object of the institutions is not to secure the exclusion of any group but to provide
educational facilities in addition to those provided by the public authorities, if the
institutions are conducted in accordance with that object, and if the education
provided conforms with such standards as may be laid down or approved by the
competent authorities, in particular for education of the same level.”

Article 3

“In order to eliminate and prevent discrimination within the meaning of this
Convention, the States Parties thereto undertake:
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(a) To abrogate any statutory provisions and any administrative instructions and to
discontinue any administrative practices which involve discrimination in education;

(b) To ensure, by legislation where necessary, that there is no discrimination in the
admission of pupils to educational institutions;

2

102. The Declaration on Race and Racial Prejudice adopted by the

UNESCO General Conference on 27 November 1978 proclaims as follows:

Article 1

“l. All human beings belong to a single species and are descended from a common
stock. They are born equal in dignity and rights and all form an integral part of
humanity.

2. All individuals and groups have the right to be different, to consider themselves
as different and to be regarded as such. However, the diversity of life styles and the
right to be different may not, in any circumstances, serve as a pretext for racial
prejudice; they may not justify either in law or in fact any discriminatory practice
whatsoever, nor provide a ground for the policy of apartheid, which is the extreme
form of racism.

2

Article 2

113

2. Racism includes racist ideologies, prejudiced attitudes, discriminatory behaviour,
structural arrangements and institutionalized practices resulting in racial inequality as
well as the fallacious notion that discriminatory relations between groups are morally
and scientifically justifiable; it is reflected in discriminatory provisions in legislation
or regulations and discriminatory practices as well as in anti-social beliefs and acts; it
hinders the development of its victims, perverts those who practise it, divides nations
internally, impedes international cooperation and gives rise to political tensions
between peoples; it is contrary to the fundamental principles of international law and,
consequently, seriously disturbs international peace and security.

3. Racial prejudice, historically linked with inequalities in power, reinforced by
economic and social differences between individuals and groups, and still seeking
today to justify such inequalities, is totally without justification.”

Article 3

“Any distinction, exclusion, restriction or preference based on race, colour, ethnic or
national origin or religious intolerance motivated by racist considerations, which
destroys or compromises the sovereign equality of States and the right of peoples to
self-determination, or which limits in an arbitrary or discriminatory manner the right
of every human being and group to full development is incompatible with the
requirements of an international order which is just and guarantees respect for human
rights; the right to full development implies equal access to the means of personal and
collective advancement and fulfilment in a climate of respect for the values of
civilizations and cultures, both national and world-wide.”
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Article 5

“l. Culture, as a product of all human beings and a common heritage of mankind,
and education in its broadest sense, offer men and women increasingly effective
means of adaptation, enabling them not only to affirm that they are born equal in
dignity and rights, but also to recognize that they should respect the right of all groups
to their own cultural identity and the development of their distinctive cultural life
within the national and international contexts, it being understood that it rests with
each group to decide in complete freedom on the maintenance, and, if appropriate, the
adaptation or enrichment of the values which it regards as essential to its identity.

2. States, in accordance with their constitutional principles and procedures, as well
as all other competent authorities and the entire teaching profession, have a
responsibility to see that the educational resources of all countries are used to combat
racism, more especially by ensuring that curricula and textbooks include scientific and
ethical considerations concerning human unity and diversity and that no invidious
distinctions are made with regard to any people; by training teachers to achieve these
ends; by making the resources of the educational system available to all groups of the
population without racial restriction or discrimination; and by taking appropriate steps
to remedy the handicaps from which certain racial or ethnic groups suffer with regard
to their level of education and standard of living and in particular to prevent such
handicaps from being passed on to children.

EE)

Article 6

“l. The State has prime responsibility for ensuring human rights and fundamental
freedoms on an entirely equal footing in dignity and rights for all individuals and all
groups.

2. So far as its competence extends and in accordance with its constitutional
principles and procedures, the State should take all appropriate steps, inter alia by
legislation, particularly in the spheres of education, culture and communication, to
prevent, prohibit and eradicate racism racist propaganda, racial segregation and
apartheid and to encourage the dissemination of knowledge and the findings of
appropriate research in natural and social sciences on the causes and prevention of
racial prejudice and racist attitudes with due regard to the principles embodied in the
Universal Declaration of Human Rights and in the International Covenant on Civil
and Political Rights.

3. Since laws proscribing racial discrimination are not in themselves sufficient, it is
also incumbent on States to supplement them by administrative machinery for the
systematic investigation of instances of racial discrimination, by a comprehensive
framework of legal remedies against acts of racial discrimination, by broadly based
education and research programmes designed to combat racial prejudice and racial
discrimination and by programmes of positive political, social, educational and
cultural measures calculated to promote genuine mutual . respect among groups.
Where circumstances warrant, special programmes should be undertaken to promote
the advancement of disadvantaged groups and, in the case of nationals, to ensure their
effective participation in the decision-making processes of the community.”

Article 9

“l. The principle of the equality in dignity and rights of all human beings and all
peoples, irrespective of race, colour and origin, is a generally accepted and recognized
principle of international law. Consequently any form of racial discrimination



38 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

practised by a State constitutes a violation of international law giving rise to its
international responsibility.

2. Special measures must be taken to ensure equality in dignity and rights for
individuals and groups wherever necessary, while ensuring that they are not such as to
appear racially discriminatory. In this respect, particular attention should be paid to
racial or ethnic groups which are socially or economically disadvantaged, so as to
afford them, on a completely equal footing and without discrimination or restriction,
the protection of the laws and regulations and the advantages of the social measures in
force, in particular in regard to housing, employment and health; to respect the
authenticity of their culture and values; and to facilitate their social and occupational
advancement, especially through education.

’

VI. OTHER SOURCES

A. European Monitoring Centre on Racism and Xenophobia (now
the European Union Agency for Fundamental Rights)

103. The information on education in the Czech Republic available on
the Internet site of the European Monitoring Centre includes the following:

“In the Czech Republic, there are no official or non-official data on racism and
discrimination in education available.

The most serious problem of the Czech education system is still the segregatory
placement of children from socially disadvantaged background (very often Roma) in
special schools. More than half of Roma children study there. Such tendencies of the
Czech education system especially at elementary schools were proved by extensive
research carried out by the Institute of Sociology of the Academy of Sciences of the
Czech Republic. Only very small percentage of Roma youth enter secondary schools.”

104. The Monitoring Centre's report entitled 'Roma and Travellers in
Public Education', which was published in May 2006 and concerned what at
the time were 25 member States of the European Union, noted inter alia
that although systematic segregation of Roma children no longer existed as
educational policy, segregation was practised by schools and educational
authorities in a number of different, mostly indirect, ways sometimes as the
unintended effect of policies and practices and sometimes as a result of
residential segregation. Schools and educational authorities may, for
example, segregate pupils on the basis of a perception of “their different
needs” and/or as a response to behavioural issues and learning difficulties.
The latter could also lead to the frequent placement of Roma pupils in
special schools for mentally handicapped children, which was still a
worrying phenomenon in Member States of the European Union like
Hungary, Slovakia and the Czech Republic. However, steps were being
taken to review testing and placement procedures taking into account the
norms and behavioural patterns of the Roma children's social and cultural
background.
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B. The House of Lords

105. In its decision of 9 December 2004 in the case of Regina v.

Immigration Officer at Prague Airport and another, ex parte European
Roma Rights Centre and others, the House of Lords unanimously held that
British immigration officers working at Prague Airport had discriminated
against Roma wishing to travel from the airport to Great Britain as they had
on racial grounds treated them less favourably than other people travelling
to the same destination.

106. Baroness Hale of Richmond said, inter alia:

“73. ... The underlying concept in both race and sex discrimination laws is that
individuals of each sex and all races are entitled to be treated equally. Thus it is just as
discriminatory to treat men less favourably than women as it is to treat women less
favourably than men; and it is just as discriminatory to treat whites less favourably
than blacks as it is to treat blacks less favourably than whites. The ingredients of
unlawful discrimination are (i) a difference in treatment between one person and
another person (real or hypothetical) from a different sex or racial group; (ii) that the
treatment is less favourable to one; (iii) that their relevant circumstances are the same
or not materially different; and (iv) that the difference in treatment is on sex or racial
grounds. However, because people rarely advertise their prejudices and may not even
be aware of them, discrimination has normally to be proved by inference rather than
direct evidence. Once treatment less favourable than that of a comparable person
(ingredients (i), (ii) and (iii)) is shown, the court will look to the alleged discriminator
for an explanation. The explanation must, of course, be unrelated to the race or sex of
the complainant. If there is no, or no satisfactory explanation, it is legitimate to infer
that the less favourable treatment was on racial grounds...

74. If direct discrimination of this sort is shown, that is that. Save for some very
limited exceptions, there is no defence of objective justification. The whole point of
the law is to require suppliers to treat each person as an individual, not as a member of
a group. The individual should not be assumed to hold the characteristics which the
supplier associates with the group, whether or not most members of the group do
indeed have such characteristics, a process sometimes referred to as stereotyping. ...

75. The complaint in this case is of direct discrimination against the Roma. Indirect
discrimination arises where an employer or supplier treats everyone in the same way,
but he applies to them all a requirement or condition which members of one sex or
racial group are much less likely to be able to meet than members of another: for
example, a test of heavy lifting which men would be much more likely to pass than
women. This is only unlawful if the requirement is one which cannot be justified
independently of the sex or race of those involved... But it is the requirement or
condition that may be justified, not the discrimination. This sort of justification should
not be confused with the possibility that there may be an objective justification for
discriminatory treatment which would otherwise fall foul of article 14 of the European
Convention on Human Rights. ...

90. It is worth remembering that good equal opportunities practice may not come
naturally. Many will think it contrary to common sense to approach all applicants with
an equally open mind, irrespective of the very good reasons there may be to suspect
some of them more than others. But that is what is required by a law which tries to
ensure that individuals are not disadvantaged by the general characteristics of the
group to which they belong. In 2001, when the operation with which we are
concerned began, the race relations legislation had only just been extended to cover
the activities of the immigration service. It would scarcely be surprising if officers
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acting under considerable pressure of time found it difficult to conform in all respects
to procedures and expectations which employers have been struggling to get right for
more than quarter of a century.

91. It is against this background that such evidence as there is of what happened on
the ground at Prague Airport needs to be assessed. The officers did not make any
record of the ethnic origin of the people they interviewed. The respondents cannot
therefore provide us with figures of how many from each group were interviewed, for
how long, and with what result. This, they suggest, makes it clear that the officers
were not relying on the Authorisation: if they had been, they would only have had to
record their view of the passenger's ethnicity. If correct, that would have been enough
to justify refusal of leave. But what it also shows is that no formal steps were being
taken to gather the information which might have helped ensure that this high-risk
operation was not being conducted in a discriminatory manner. It also means that the
only information available is that supplied by the claimants, and in particular the
ERRC which was attempting to monitor the operation. The respondents can cast doubt
on the reliability of this, but they cannot contradict it or provide more reliable
information themselves. ...”

C. The United States Supreme Court

107. The Supreme Court issued its decision in the case of Griggs v.

Duke Power Co., 401 U.S. 424 (1971), in which it established the disparate

impact test, after black employees at an electricity generating plant had

brought proceedings on the grounds that their employers' practice of

requiring them to hold a high school diploma or to pass an aptitude test,
even for the least well-paid jobs, was discriminatory. Fewer blacks had
managed to obtain the diploma or pass the standardised tests. The Supreme
Court stated:

“The [Civil Rights] Act [of 1964] requires the elimination of artificial, arbitrary, and
unnecessary barriers to employment that operate invidiously to discriminate on the
basis of race, and, if, as here, an employment practice that operates to exclude
Negroes cannot be shown to be related to job performance, it is prohibited,
notwithstanding the employer's lack of discriminatory intent.

The Act does not preclude the use of testing or measuring procedures, but it does
proscribe giving them controlling force unless they are demonstrably a reasonable
measure of job performance...

The Act proscribes not only overt discrimination but also practices that are fair in
form, but discriminatory in operation. The touchstone is business necessity. If an
employment practice which operates to exclude Negroes cannot be shown to be
related to job performance, the practice is prohibited. ...

... Congress has placed on the employer the burden of showing that any given
requirement must have a manifest relationship to the employment in question.”



D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT 41

THE LAW

I. SCOPE OF THE GRAND CHAMBER'S JURISDICTION

108. In their final observations, which were lodged with the Grand
Chamber on 26 September 2006, the applicants repeated their contention
that there had been a violation of their rights under Article 3 and Article 6
§ 1 of the Convention.

109. Under the Court's case-law, the ‘“case” referred to the Grand
Chamber is the application as it has been declared admissible (see, among
other authorities, Leyla Sahin v. Turkey [GC], no. 44774/98, § 128, ECHR
2005-X1; and Uner v. the Netherlands [GC], no. 46410/99, § 41, ECHR
2006-...). The Grand Chamber notes that in its partial decision of 1 March
2005 the Chamber declared inadmissible all the applicants' complaints that
did not relate to Article 14 of the Convention read in conjunction with
Article 2 of Protocol No 1, including those under Articles 3 and 6 § 1 of the
Convention. Accordingly, the latter complaints — assuming the applicants
still wish to rely on them — are not within the scope of the case before the
Grand Chamber.

II. THE GOVERNMENT'S PRELIMINARY OBJECTION

110. The Court notes that in its decision on the admissibility of the
application the preliminary objection made by the Government in their
observations of 15 March 2004 of a failure to exhaust domestic remedies
was joined to the merits of the complaint under Article 14 of the Convention
read in conjunction with Article 2 of Protocol No. 1. In its judgment of
7 February 2005 (§ 31), the Chamber found that the parties' submissions on
the issue of the exhaustion of domestic remedies raised questions that were
closely linked to the merits of the case. It agreed with the Czech
Constitutional Court that the application raised points of considerable
importance and that vital interests were at stake. Accordingly, and in view
of its finding that for other reasons pertaining to the merits there had been
no violation, the Chamber did not consider it necessary to examine whether
the applicants had satisfied that requirement in the present case.

111. It will be recalled that where a case is referred to it, the Grand
Chamber may also examine issues relating to the admissibility of the
application, for example where they have been joined to the merits or are
otherwise relevant at the merits stage (K. and T. v. Finland [GC],
no. 25702/94, § 141, ECHR 2001-VII).

112. In these circumstances, the Grand Chamber considers it necessary
to determine whether the applicants have in the instant case satisfied the
exhaustion of domestic remedies requirement.

113. The Government argued that the applicants had not used all
available means to remedy their position. None of them had exercised their
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right to appeal against the decisions to place them in special schools. Six
had failed to lodge a constitutional appeal. Further, of those applicants who
had appealed to the Constitutional Court only five had actually contested the
decisions to place them in special schools. No attempt had been made by the
applicants to defend their dignity by bringing an action under the Civil Code
to protect their personality rights and their parents had not referred the
matter to the schools inspectorate or the Ministry of Education.

114. The applicants submitted, firstly, that there were no remedies
available in the Czech Republic that were effective and adequate to deal
with complaints of racial discrimination in the education sphere. More
specifically, the right to lodge a constitutional appeal had been rendered
ineffective by the reasoning followed by the Constitutional Court in the
instant case and its refusal to attach any significance to the general practice
that had been referred to by the applicants. In the applicants' submission, no
criticism could therefore be made of those applicants who had chosen not to
lodge such an appeal. As to why they had not lodged an administrative
appeal, the applicants said that their parents had only gained access to the
requisite information after the time allowed for lodging such an appeal had
expired. Even the Constitutional Court had disregarded that omission.
Finally, an action to protect personality rights could not be regarded as a
means of challenging enforceable administrative decisions and the
Government had not provided any evidence that such a remedy was
effective.

Further, even supposing that an effective remedy existed, the applicants
submitted that it did not have to be exercised in cases in which an
administrative practice, such as the system of special schools in the Czech
Republic, made racism possible or encouraged it. They also drew the
Court's attention to the racial hatred and numerous acts of violence directed
at Roma in the Czech Republic and to the unsatisfactory nature of the
penalties imposed for racist and xenophobic criminal offences.

115. The Court reiterates that the rule of exhaustion of domestic
remedies referred to in Article 35 § 1 of the Convention is based on the
assumption that the domestic system provides an effective remedy in respect
of the alleged breach. It is for the Government claiming non-exhaustion to
satisfy the Court that an effective remedy was available in theory and in
practice at the relevant time; that is to say, that the remedy was accessible,
capable of providing redress in respect of the applicant's complaints and
offered reasonable prospects of success (V. v. the United Kingdom [GC],
no. 24888/94, § 57, ECHR 1999-1X).

116. The application of the rule of exhaustion of domestic remedies
must make due allowance for the fact that it is being applied in the context
of machinery for the protection of human rights that the Contracting States
have agreed to set up. The Court has accordingly recognised that Article 35
§ 1 must be applied with some degree of flexibility and without excessive
formalism. It has further recognised that the rule of exhaustion is neither
absolute nor capable of being applied automatically; for the purposes of
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reviewing whether it has been observed, it is essential to have regard to the
circumstances of the individual case. This means, in particular, that the
Court must take realistic account not only of the existence of formal
remedies in the legal system of the Contracting State concerned but also of
the general context in which they operate, as well as the personal
circumstances of the applicant. It must then examine whether, in all the
circumstances of the case, the applicant did everything that could
reasonably be expected of him or her to exhaust domestic remedies (/lhan
v. Turkey [GC], no. 22277/93, § 59, ECHR 2000-VII).

117. In the present case, the Government complained, firstly, that none
of the applicants had sought to appeal against the decision ordering their
placement in a special school or brought an action to protect their
personality rights.

118. In this connection, the Court, like the applicants, notes that the
Czech Constitutional Court decided to disregard that omission (see
paragraph 28 above). In these circumstances, it considers that it would be
unduly formalistic to require the applicants to exercise a remedy which even
the highest court of the country concerned had not obliged them to use.

119. Secondly, the Government stated that of the twelve applicants who
had lodged a constitutional appeal, only five had actually contested the
decisions to place them in special schools, so enabling the Constitutional
Court to hear their cases.

120. The Court notes that by virtue of the fact that the five applicants
concerned had brought a constitutional appeal in due form, the
Constitutional Court was given an opportunity to rule on all the complaints
which the applicants have now referred to the Court. The Constitutional
Court also found that the scope of the appeals went beyond the applicants'
own personal interests so that, in that sense, its decision was of more
general application.

121. Further, it can be seen from its decision of 20 October 1999 that the
Constitutional Court confined itself to verifying the competent authorities'
interpretation and application of the relevant statutory provisions without
considering their impact, which the applicants argued was discriminatory.
As regards the complaint of racial discrimination, it also stated that it was
not its role to assess the overall social context.

122. In these circumstances, there is nothing to suggest that the
Constitutional Court's decision would have been different had it been called
upon to decide the cases of the thirteen applicants who did not lodge a
constitutional appeal or challenge the decision of the head teacher of the
special school. In the light of these considerations, the Court is not satisfied
that, in the special circumstances of the present case, this remedy was apt to
afford the applicants redress for their complaints or offered reasonable
prospects of success.

123. Consequently, the Government's preliminary objection in this case
must be rejected.
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1. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
READ IN CONJUNCTION WITH ARTICLE 2 OF PROTOCOL NO. 1

124. The applicants maintained that they had been discriminated against
in that because of their race or ethnic origin they had been treated less
favourably than other children in a comparable situation without any
objective and reasonable justification. They relied in that connection on
Article 14 of the Convention, read in conjunction with Article 2 of Protocol
No. 1, which provisions provide as follows:

Article 14 of the Convention

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.”

Article 2 of Protocol No. 1

“No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect the
right of parents to ensure such education and teaching in conformity with their own
religious and philosophical convictions.”

A. The Chamber judgment

125. The Chamber held that there had been no violation of Article 14 of
the Convention, read in conjunction with Article 2 of Protocol No 1. In its
view, the Government had succeeded in establishing that the system of
special schools in the Czech Republic had not been introduced solely to
cater for Roma children and that considerable efforts had been made in
those schools to help certain categories of pupils to acquire a basic
education. In that connection, it observed that the rules governing children's
placement in special schools did not refer to the pupils' ethnic origin, but
pursued the legitimate aim of adapting the education system to the needs,
aptitudes and disabilities of the children.

126. The Chamber noted in particular that the applicants had not
succeeded in refuting the experts' findings that their learning difficulties
were such as to prevent them from following the ordinary primary school
curriculum. It was further noted that the applicants' parents had failed to
take any action or had themselves requested their children's placement or
continued placement in a special school.

127. The Chamber accepted in its judgment that it was not easy to
choose an education system that reconciled the various competing interests
and that there did not appear to be an ideal solution. However, while
acknowledging that the statistical evidence disclosed worrying figures and
that the general situation in the Czech Republic concerning the education of
Roma children was by no means perfect, it considered that the concrete
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evidence before it did not enable it to conclude that the applicants'
placement or, in some instances, continued placement, in special schools
was the result of racial prejudice.

B. The parties' submissions to the Grand Chamber

1. The applicants

128. The applicants submitted that the restrictive interpretation the
Chamber had given to the notion of discrimination was incompatible not
only with the aim of the Convention but also with the case-law of the Court
and of other jurisdictions in Europe and beyond.

129. They firstly asked the Grand Chamber to correct the obscure and
contradictory test the Chamber had used for deciding whether there had
been discrimination. They noted that, while reaffirming the established
principle that if a policy or general measure had disproportionately
prejudicial effects on a group of people, the possibility of its being
considered discriminatory could not be ruled out even if it was not
specifically aimed or directed at that group, the Chamber had nevertheless
departed from the Court's previous case-law (Thlimmenos v. Greece [GC],
no. 34369/97, § 44, ECHR 2000-1V; Hoogendijk v. the Netherlands (dec.),
no. 58461/00, 6 January 2005; and Nachova and Others v. Bulgaria [GC],
nos. 43577/98 and 43579/98, § 157, ECHR 2005-...) by erroncously
requiring the applicants to prove discriminatory intent on the part of the
Czech authorities. In the applicants' submission, such a requirement was
unrealistic and illogical as the question whether or not special schools were
designed to segregate along ethnic lines was irrelevant since that was
indisputably the effect they had in practice. The reality was that well-
intentioned actors often engaged in discriminatory practices through
ignorance, neglect or inertia.

130. The applicants observed in particular that in explaining why it had
refused to shift the burden of proof in its Nachova and Others v. Bulgaria
judgment ([GC], cited above, § 157) the Court had been careful to
distinguish between racially-motivated violent crime and non-violent acts of
racial discrimination in, for example, employment or the provision of
services. In their submission, racial discrimination in access to education
fell precisely in the latter category of discriminatory acts which could be
proved in the absence of intent. More recently, the Court had ruled in the
Zarb Adami v. Malta case (no. 17209/02, §§ 75 and 76, ECHR 2006-...) that
a difference in treatment did not need to be set forth in legislative text in
order to breach Article 14 and that a “well-established practice” or “de facto
situation” could also give rise to discrimination. As, in the instant case, the
applicants considered that they had indisputably succeeded in establishing
the existence of a disproportionate impact, the burden of proof had to shift
to the Government to prove that the applicants' ethnic origin had had no
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bearing on the impugned decisions and that sufficient safeguards against
discrimination were in place.

131. In that connection, the applicants noted that in its General Policy
Recommendation No. 7, ECRI had invited the States to prohibit both direct
discrimination and indirect discrimination, with neither concept requiring
proof of discriminatory intent. A clear majority of the member States of the
Council of Europe had already expressly prohibited discrimination in
sections of their national legislation without requiring proof of such intent
and this was reflected in the judicial practice of those States. The applicants
referred in this context to, inter alia, the decision of the House of Lords in
the case of Regina v. Immigration Olfficer at Prague Airport and another, ex
parte European Roma Rights Centre and others (see paragraph 105 above)
and to the jurisprudence of the Court of Justice of the European
Communities (CJEC). Lastly, they noted that indirect discrimination was
also prohibited under international law, including the International Covenant
on Civil and Political Rights and the Convention on the Elimination of
Racial Discrimination.

132. Accordingly, in view of the vital importance of Article 14
protection and the need to make it effective, the applicants considered that it
would be helpful for the Court to clarify the rules it applied in such
situations to ensure, inter alia, that the principle of non-discrimination was
interpreted and applied consistently by the two European courts. For this
reason, the applicants asked the Grand Chamber to give a clear ruling that
intent was not necessary to prove discrimination under Article 14, except in
cases — such as, for example, of racially motivated violence — where it was
already an element of the underlying offence.

133. In the instant case, the applicants did not claim that the competent
authorities had at the relevant time harboured invidiously racist attitudes
towards Roma, or that they had intended to discriminate against Roma, or
even that they had failed to take positive measures. All the applicants
needed to prove — and, in their submission, had proved — was that the
authorities had subjected the applicants to differential adverse treatment in
comparison with similarly situated non-Roma, without objective and
reasonable justification. The question of a common European standard that
had been raised by the Government was, in the applicants' view, more of a
political issue and the existence or otherwise of such a standard was of no
relevance as the principle of equality of treatment was a binding rule of
international law.

134. Similarly, the applicants asked the Grand Chamber to provide
guidance concerning the kinds of proof, including but not limited to
statistical evidence, which might be relevant to a claim of a violation of
Article 14. They noted that the Chamber had discounted the overwhelming
statistical evidence they had adduced, without checking whether or not it
was accurate, despite the fact that it had been corroborated by independent
specialised intergovernmental bodies (ECRI, the Committee on the
Elimination of Racial Discrimination, and the Advisory Committee on the
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Framework Convention for the Protection of National Minorities) and by
the Government's own admission (see paragraphs 41 and 66 above).
According to this data, although Roma represented only 5% of all primary
school pupils at the time the application was lodged, they made up more
than 50% of the population of special schools. Whereas fewer than 2% of
non-Roma pupils in Ostrava were assigned to special schools, over 50% of
Roma children were sent to such schools. Overall, a Roma child was more
than 27 times more likely than a similarly situated non-Roma child to be
assigned to a special school.

135. In the applicants' view, these figures strongly suggested that,
whether through conscious design or reprehensible neglect, race or ethnicity
had infected the process of school assignment to a substantial — perhaps
determining — extent. The presumption that they, like other Roma children
in the city of Ostrava, had been the victims of discrimination on the grounds
of ethnic origin had never been rebutted. It was undisputed that as a result of
their assignment to special schools the applicants had received a
substantially inferior education as compared with non-Roma children and
that this had effectively deprived them of the opportunity to pursue a
secondary education other than in a vocational training centre.

136. In this context, they argued that both in Europe and beyond
statistical data was often used in cases which, as here, concerned
discriminatory effect, as sometimes it was the only means of proving
indirect discrimination. Statistical data was accepted as a means of proof of
discrimination by the bodies responsible for supervising the United Nations
treaties and by the Court of Justice of the European Communities. Council
Directive 2000/43/EC expressly provided that indirect discrimination could
be established by any means “including on the basis of statistical evidence”.

137. With respect to the Convention institutions, the applicants noted
that, in finding racial discrimination in the case of East African Asians v. the
United Kingdom (nos. 4403/70-4530/70, Commission report of
14 December 1973, Decisions and Reports 78-B, p. 5), the Commission
took into account the surrounding circumstances including statistical data on
the disproportionate effect the legislation had on British citizens of Asian
origin. Recently, the Court had indicated in its decision in the case of
Hoogendijk v. the Netherlands (cited above) that while statistics alone were
not sufficient to prove discrimination, they could — particularly where they
were undisputed — amount to prima facie evidence requiring the
Government to provide an objective explanation of the differential
treatment. Further, in its decision in the case of Zarb Adami v. Malta (cited
above), the Court had relied, inter alia, on statistical evidence of
disproportionate effect.

138. The applicants added that it would be helpful for the Grand
Chamber to clarify the Court's case-law by determining whether there was
an objective and reasonable justification for the purposes of Article 14 for
the difference in treatment in the present case and specifying the
conclusions that should be drawn in the absence of a satisfactory
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explanation. Referring to, infer alia, the judgments in the cases of Timishev
v. Russia (nos. 55762/00 and 55974/00, § 56, ECHR 2005-...) and
Moldovan v. Romania (no. 2) (nos. 41138/98 and 64320/01, § 140, ECHR
2005-... (extracts)), they stated that where an applicant had established a
difference in treatment the onus was on the respondent government to prove
that it was justified. In the absence of a racially neutral explanation, it was
legitimate to conclude that the difference in treatment was based on racial
grounds. In the applicants' submission, neither an inadequate command of
the Czech language, nor poverty nor a different socio-economic status could
constitute an objective and reasonable justification in their case. They
denied that the disproportionately large number of Roma children in special
schools could be explained by the results of intellectual capacity tests or
justified by parental consent (see also paragraphs 141 and 142 below).

139. In view of the importance of the fight against racial and ethnic
discrimination that had constantly been reaffirmed by the Strasbourg
institutions, the applicants considered that the Grand Chamber should state
in clear terms that the States' “margin of appreciation” could not serve to
justify segregation in education. The approach adopted by the Chamber,
which left an unlimited margin of appreciation to the Czech State, was
unjustified in view of the serious allegations of racial and ethnic
discrimination in the instant case and was inconsistent with the Court's case-
law. The present case warranted all the more the Court's attention in that it
concerned one of the most important substantive rights, namely the right to
education.

140. The applicants further argued that the Chamber had misinterpreted
crucial evidence and drawn inappropriate conclusions on two decisive
issues, namely parental consent and the reliability of the psychological tests.

141. There were no uniform rules at the material time governing the
manner in which the tests used by the educational psychology centres were
administered and the results interpreted, so that much had been left to the
discretion of the psychologists and there had been considerable scope for
racial prejudice and cultural insensitivity. Further, the tests which they and
other Roma children had been forced to sit were scientifically flawed and
educationally unsound. The documentary evidence showed that a number of
the applicants had been placed in special schools for reasons other than
intellectual deficiencies (such as absenteeism, bad behaviour, and even
misconduct on the part of the parents). The Czech Government had
themselves acknowledged the discriminatory effect of the tests (see
paragraph 66 above). They had also admitted in their observations on the
present case that one of the applicants had been placed in a special school
despite possessing good verbal-expression skills.

142. Nor, in the applicants' submission, could the discriminatory
treatment to which they had been subjected be justified by their parents'
consent to their placement in the special schools. Governments were legally
bound to protect the higher interest of the child and in particular the equal
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right of all children to education. Neither parental conduct nor parental
choice could deprive them of that right.

The credibility of the “consent” allegedly given by the parents of several
of the applicants had been called into question by inconsistencies in the
school records that raised doubts as to whether they had indeed agreed. In
any event, even supposing that consent had been given by all the parents, it
had no legal value as the parents concerned had never been properly
informed of their right to withhold their consent, of alternatives to
placement in a special school or of the risks and consequences of such a
placement. The procedure was largely formal: the parents were given a pre-
completed form and the results of the psychological tests, results they
believed they had no right to contest. As to the alleged right subsequently to
request a transfer to an ordinary school, the applicants pointed out that from
their very first year at school they had received a substantially inferior
education that made it impossible for them subsequently to meet the
requirements of the ordinary schools.

Moreover, it was unrealistic to consider the issue of consent without
taking into account the history of Roma segregation in education and the
absence of adequate information on the choices available to Roma parents.
Referring to the view that had been expressed by the Court (in Hakansson
and Sturesson v. Sweden, judgment of 21 February 1990, Series A no. 171-
A, § 66) that a waiver may be lawful for certain rights but not for others and
that it must not run counter to any important public interest, the applicants
submitted that there could be no waiver of the child's right not to be racially
discriminated against in education.

143. The instant case raised “a serious issue of general importance”,
namely whether European governments were capable of coping with
increasing racial and ethnic diversity and of protecting vulnerable
minorities. In that connection, the most important issue was that of equality
of opportunity in education as discrimination against Roma in that sphere
persisted in all the member States of the Council of Europe. Putting an end
to discrimination at school would enable Roma to enjoy equality of
treatment generally.

144. The racial segregation of Roma children in Czech schools had not
materially changed since the date the application was filed. The applicants'
own futures and lack of prospects revealed the harm that their
discriminatory placement in special schools had caused. Thus, in May 2006
eight of the applicants were continuing their education in a special school
while a further six who had completed special school found themselves
unemployed. Of the four applicants who had been allowed to attend
ordinary primary school after passing the aptitude tests, two were still at
school, one was unemployed and the fourth was enrolled in a vocational
secondary school. The applicants considered that it was already clear that
none of them would receive a general secondary school education, still less
a university education.



50 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

145. Finally, the applicants pointed out that a new Schools Act had been
passed in late 2004, which had purported to end the special school system.
The new legislation thus acknowledged that the very existence of schools
deemed “special” imposed a badge of inferiority on those assigned there. In
reality, however, the new law had not brought about changes in practice as it
had merely altered the criteria on which educational programmes were
based. Extensive research carried out by the European Roma Rights Centre
in 2005 and 2006 showed that in many cases special schools had simply
been renamed ‘“remedial schools” or “practical schools” without any
substantial change in the composition of their teaching staff or the content
of their curriculum.

2. The Government

146. The Government stated that the case raised complex issues
concerning the social problem of the position of Roma in contemporary
society. Although the Roma ostensibly enjoyed the same rights as other
citizens, in reality their prospects were limited by both objective and
subjective factors. There could be no improvement in their situation without
the involvement and commitment of all members of the Roma community.
When they attempted to eliminate these inequalities, member States were
confronted with numerous political, social, economic and technical
problems which could not be confined to the question of respect for
fundamental rights. It was for this reason that the courts, including the
European Court of Human Rights, had to exercise a degree of restraint when
examining measures adopted in this field and confine themselves to
deciding whether or not the competent authorities had overstepped their
margin of appreciation.

147. Referring to their previous written and oral observations, the
Government reiterated that race, colour or association with a national
minority had not played a determining role in the applicants' education.
There was no specific evidence of any difference in treatment of the
applicants on the basis of those grounds. The applicants' school files showed
beyond doubt that their placement in special schools was not based on their
ethnic origin, but on the results of psychological tests carried out at the
educational psychology centres. Since the applicants had been placed in
special schools on account of their specific educational needs resulting
essentially from their intellectual capacity and, since the criteria, the process
by which the criteria were applied and the system of special schools were all
racially neutral, as the Chamber had confirmed in its judgment, it was not
possible to speak of overt or direct discrimination in the instant case.

148. The Government next turned to the applicants' argument that the
instant case was one of indirect discrimination which, in some instances,
could only be established with the aid of statistics. They contended that the
case of Zarb Adami v. Malta (cited above), in which the Court had relied
extensively on statistical evidence submitted by the parties, was not
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comparable to the instant case. Firstly, Zarb Adami was far less complex.
Secondly, the statistical disparities found in that case between the number of
men and women called to perform jury service were the result of a decision
by the State, whereas the statistics relied on by the applicants in the instant
case reflected first and foremost the parents' wishes for their children to
attend special school, not any act or omission on the part of the State. Had
the parents not expressed such a wish (by giving their consent) the children
would not have been placed in a special school.

Further, the statistical information that had been submitted in the instant
case by the applicants was not sufficiently conclusive as the data had been
furnished by the head teachers of the schools and therefore only reflected
their subjective opinions. There was no official information on the ethnic
origin of the pupils. The Government further considered that the statistics
had no informative value without an evaluation of the socio-cultural
background of the Roma, their family situation and their attitude towards
education. They pointed out in that connection that the Ostrava region had
one of the largest Roma populations in the Czech Republic.

As to the comparative studies on countries from central and eastern
Europe and beyond cited in the observations of the third-party interveners,
the Government did not consider that there was any relevant link between
those statistics and the substantive issues in the case to hand. In their
submission, those studies tended to confirm that creating an education
system optimised for Roma children was an extremely complex task.

149. Nevertheless, even assuming that the data submitted by the
applicants was reliable and that the State could be considered responsible
for the situation, that did not, in the Government's submission, amount to
indirect discrimination that was incompatible with the Convention. The
impugned measure was consistent with the principle of non-discrimination
as it pursued a legitimate aim, namely the adaptation of the education
process to the capacity of children with specific educational needs. It was
also objectively and reasonably justified.

150. On this latter point, the Government contested the applicants' claim
that the Government had not submitted any satisfactory explanation
regarding the large number of Roma in special schools. While admitting that
the situation of the Roma with regard to education was not ideal, the
Government considered that they had demonstrated that the special schools
had not been established for the Roma community and that ethnic origin had
not been a criterion for deciding on placements in special schools. They
reiterated that special-school placements were only possible after prior
individualised pedagogical and psychological testing. The testing process
was a technical tool that was the subject of continuing scientific research
and for that reason could only be carried out by qualified personnel. The
courts did not possess the necessary qualifications and therefore had to
exercise a degree of restraint in this field. As regards the professional
standards referred to in the observations of the International Step by Step
Association and others, the Government emphasised that these were not
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legal norms possessing force of law but, at most, non-binding
recommendations or indications by specialists and that the failure to apply
them could not, by definition, entail international legal responsibility.

151. The files of each of the applicants contained full details of the
methods that had been used and the results of the testing. These had not
been challenged at the time by any of the applicants. The applicants'
allegations that the psychologists had followed a subjective approach
appeared to be biased and not based on any evidence.

152. The Government again conceded that there might have been rare
situations where the reason for the placement in a special school was on the
borderline between learning difficulties and a socio-culturally
disadvantaged environment. Among the eighteen cases, this had apparently
happened in one case only, that of the ninth applicant. Otherwise, the
pedagogical-psychological diagnostics and the testing at the educational
psychology centres had proved learning difficulties in the case of all the
applicants.

153. The educational psychology centres that had administered the tests
had only made recommendations concerning the type of school in which the
child should be placed. The essential, decisive factor was the wishes of the
parents. In the instant case, the parents had been informed that their
children's placement in a special school depended on their consent and the
consequences of such a decision had been explained to them. If the effect of
their consent was not entirely clear, they could have appealed against the
decision regarding placement and could at any time have required their
child's transfer to a different type of school. If, as they now alleged, their
consent was not informed, they should have sought information from the
competent authorities. The Government noted in this respect that Article 2
of Protocol No. 1 to the Convention emphasised the primary role and
responsibility of parents in the education of their children. The State could
not intervene if there was nothing in the parents' conduct to indicate that
they were unable or unwilling to decide on the most appropriate form of
education for their children. Interference of that sort would contravene the
principle that the State had to respect parents' wishes regarding education
and teaching.

In the instant case, the Government noted that apart from appealing to the
Constitutional Court and lodging an application with the European Court of
Human Rights, the applicants' parents had on the whole done nothing to
spare their children the alleged discriminatory treatment and had played a
relatively passive role in their education.

154. The Government rejected the applicants' argument that their
placement in special schools had prevented them from pursuing a secondary
or higher education. Whether the applicants had finished their compulsory
education before or after the entry into force of the new Schools Act (Law
no. 561/2004), it had been open to them to pursue their secondary
education, to take additional lessons to bring them up to the appropriate
level or to seek career advice. However, none of the applicants had
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established that they had attempted to do so (albeit unsuccessfully) or that
their (alleged) difficulties were due to a more limited education as a result
of their earlier placement in a special school. On the contrary, several of the
applicants had decided not to pursue their studies or had abandoned them.
The Government were firmly convinced that the applicants had deprived
themselves of the possibility of continuing their studies through a lack of
interest. Their situation, which in many cases was unfavourable, had
stemmed mainly from their own lack of interest, and was not something for
which the State could be held responsible.

155. The Government conceded that the national authorities had to take
all reasonable steps to ensure that measures did not produce
disproportionate effects or, if that was not feasible, to mitigate and
compensate for such effects. However, neither the Convention nor any other
international instrument contained a general definition of the State's positive
obligations concerning the education of Roma pupils or, more generally, of
children from national or ethnic minorities. The Government noted in this
connection that when determining the State's positive obligations, the Court
sometimes referred to developments in the legislation of the Contracting
Parties. However, they said that no European standard or consensus
currently existed regarding the criteria to be used to determine whether
children should be placed in special schools or how children with special
learning needs should be educated and the special school was one of the
possible and acceptable solutions to the problem.

156. Moreover, the positive obligations under Article 14 of the
Convention could not be construed as an obligation to take affirmative
action. That had to remain an option. It was not possible to infer from
Article 14 a general obligation on the part of the State actively to
compensate for all the disabilities which different sections of the population
suffered from.

157. In any event, since special schools had to be regarded as an
alternative, but not inferior, form of education, the Government submitted
that they had in the instant case adopted reasonable measures to compensate
for the disabilities of the applicants, who required a special education as a
result of their individual situation, and that they had not overstepped the
margin of appreciation which the Convention afforded the States in the
education sphere. They observed that the State had allocated twice the level
of resources to special schools as to ordinary schools and that the domestic
authorities had made considerable efforts to deal with the complex issue of
the education of Roma children.

158. The Government went on to provide information on the applicants'
current situation obtained from the files of both the school and the Ostrava
Job Centre (where those applicants who were unemployed had signed on).
As a preliminary, they noted that the Ostrava region was afflicted by a high
rate of unemployment and that, in general, young people who had received
only a primary education had difficulties in finding work. While it was
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possible to obtain a qualification and career counselling from the State, the
active participation of the job applicant was essential.

In concrete terms, two applicants were currently in their final year at
primary school. Seven had begun vocational training in a secondary school
in September 2006. Four had started but later abandoned their secondary-
school studies, the majority through a lack of interest, and had instead
signed on at the job centre. Lastly, five of the applicants had not sought to
pursue their studies at secondary-school level but had registered at the job
centre. Those applicants who had registered at a job centre had not co-
operated with it or shown any interest in the offers of training or
employment that had been made, with the result that some of them had
already been struck off the job-applicants register (in some instances
repeatedly).

159. Lastly, the Government rejected the applicants' claim that nothing
had been changed by the introduction of the Schools Act (Law
no. 561/2004). The Act unified the previously existing types of primary
school and standardised the educational programmes. It did not provide for
a separate, independent system of specialised schools, with the exception of
schools for pupils with serious mental disorders, autism or combined mental
and physical defects. Pupils with disabilities were individually integrated,
wherever possible and desirable, into conventional schools. However,
schools were authorised to set up separate classes with educational
techniques and methods adjusted to their needs. The former “special
schools” could continue to function as separate institutions, but were now
“primary schools” providing education under a modified educational
programme for primary education. Schools at which socially disadvantaged
pupils were educated often made use of their right to establish assistant
teacher's posts and preparatory classes designed to improve the children's
communication skills and command of the Czech language. Teacher's
assistants from the Roma community often served as a link between the
school, family, and, in some instances, other experts and helped to integrate
pupils into the education system. The region where the applicants lived
favoured integrating Roma pupils in classes drawn from the majority
population.

160. In their concluding submissions, the Government asked the Court
carefully to examine the issue of the applicants' access to education in each
individual case, though without losing sight of the overall context, and to
hold that there had been no violation of the Convention.

3. The interveners

(a) Interights and Human Rights Watch

161. Interights and Human Rights Watch stated that it was essential that
Article 14 of the Convention should afford effective protection against
indirect discrimination, a concept which the Court had not yet had many
occasions to consider. They submitted that aspects of the Chamber's
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reasoning were out of step with recent developments in cases such as
Timishev v. Russia (judgment cited above), Zarb Adami v. Malta (judgment
cited above) and Hoogendijk v. the Netherlands (decision cited above). The
Grand Chamber needed to consolidate a purposive interpretation of
Article 14 and to bring the Court's jurisprudence on indirect discrimination
in line with existing international standards.

162. Interights and Human Rights Watch noted that the Court itself had
confirmed in Zarb Adami that discrimination was not always direct or
explicit and that a policy or general measure could result in indirect
discrimination. It had also accepted that intent was not required in cases of
indirect discrimination (Hugh Jordan v. the United Kingdom, no. 24746/94,
4 May 2001, § 154). In their submission, it was sufficient in the case of
indirect discrimination that the practice or policy resulted in a
disproportionate adverse effect on a particular group.

163. As to proof of indirect discrimination, it was widely accepted in
Europe and internationally and also by the Court (see Timishev, judgment
cited above, § 57; and Hoogendijk, decision cited above) that the burden of
proof had to shift once a prima facie case of discrimination had been
established. In cases of indirect discrimination, where the applicant had
demonstrated that significantly more people of a particular category were
placed at a disadvantage by a given policy or practice, a presumption of
discrimination arose. The burden then shifted to the State to reject the basis
for the prima facie case, or to provide a justification for it.

164. It was therefore critical for the Court to engage with the type of
evidence that might be produced in order to shift the burden of proof.
Interights and Human Rights Watch submitted on this point that the Court's
position with regard to statistical evidence, as set out in the Hugh Jordan
judgment (cited above, § 154), was at variance with international and
comparative practice. In European Communities Directives and
international instruments, statistics were the key method of proving indirect
discrimination. Where measures were neutral on their face, statistics
sometimes proved the only effective means of identifying their varying
impact on different segments of society. Obviously, courts had to assess the
credibility, strength and relevance of the statistics to the case at hand,
requiring that they be tied to the applicant's allegations in concrete ways.

If, however, the Court were to maintain the position that statistics alone
were not sufficient to disclose a discriminatory practice, Interights and
Human Rights Watch submitted that the general social context should be
taken into account, as it provided valuable insight into the extent to which
the effects of the measure on the applicants were disproportionate.

(b) Minority Rights Group International, the European Network against
Racism and the European Roma Information Office

165. The Minority Rights Group International, the European Network
against Racism and the European Roma Information Office submitted that
the wrongful assignment of Roma children to special schools for the
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mentally disabled was the most obvious and odious form of discrimination
against the Roma. Children in such special schools followed a simplified
curriculum considered appropriate for their lower level of intellectual
development. Thus, for example, in the Czech Republic, children in special
schools were not expected to know the Czech alphabet or numbers up to 10
until the third or fourth school-year, while their counterparts in ordinary
schools acquired that knowledge in the first year.

166. This practice had received considerable attention, both at the
European level and within the human-rights bodies of the United Nations,
which had expressed their concern in various reports as to the over-
representation of Roma children in special schools, the adequacy of the tests
employed and the quality of the alleged parental consent. All these bodies
had found that no objective and reasonable justification could legitimise the
disadvantage faced by Roma children in the field of education. The degree
of consistency among the institutions and quasi-judicial bodies was
persuasive in confirming the existence of widespread discrimination against
Roma children.

167. The interveners added that whatever the merits of separate
education for children with genuine mental disabilities, the decision to place
Roma children in special schools was in the majority of cases not based on
any actual mental disability but rather on language and cultural differences
which were not taken into account in the testing process. In order to fulfil
their obligation to secure equal treatment for Roma in the exercise of their
right to education, the first requirement of States was to amend the testing
process so that it was not racially prejudiced against Roma and to take
positive measures in the area of language training and social-skills training.

(c) International Step by Step Association, the Roma Education Fund and the
European Early Childhood Education Research Association

168. The International Step by Step Association, the Roma Education
Fund and the European Early Childhood Education Research Association
sought to demonstrate that the assessment used to place Roma children in
special schools in the Ostrava region disregarded the numerous effective
and appropriate indicators that were well-known by the mid-1990s (see
paragraph 44 above). In their submission, the assessment had not taken into
account the language and culture of the children, their prior learning
experiences or their unfamiliarity with the demands of the testing situation.
Single rather than multiple sources of evidence had been used. Testing had
been done in a single administration, not over time. Evidence had not been
obtained in realistic or authentic settings where children could demonstrate
their learning. Undue emphasis had been placed on individually
administered, standardised tests normed on other populations.

169. Referring to various studies that had been carried out (see
paragraph 44 above), the interveners noted that minority children and those
from vulnerable families were over-represented in special education in
central and eastern Europe. This resulted from an array of factors, including
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unconscious racial bias on the part of school authorities, large resource
inequalities, unjustifiable reliance on IQ and other evaluation tools,
educators' inappropriate responses to the pressures of “high-stakes” testing
and power differentials between minority parents and school officials.
School placement through psychological testing often reflected racial biases
in the society concerned.

170. The Czech Republic was notable for its placement of children in
segregated settings because of “social disadvantage”. According to a
comparison of data on fifteen countries collected by the OECD in 1999 (see
paragraph 18 in fine above) the Czech Republic ranked third in placing
pupils with learning difficult disabilities in special school settings. Of the
eight countries that provided data on the placement of pupils as a result of
social factors, the Czech Republic was the only one to have recourse to
special schools; the other countries almost exclusively used ordinary
schools for educating such pupils.

171. Further, the practice of referring children labelled as being of low
ability to special schools at an early age (educational tracking) frequently
led, whether or not intentionally, to racial segregation and had particularly
negative effects on the level of education of disadvantaged children. This
had long-term detrimental consequences for both them and society,
including premature exclusion from the education system with the resulting
loss of job opportunities for those concerned.

(d) Fédération internationale des ligues des droits de I'Homme (International
Federation for Human Rights — FIDH)

172. The FIDH considered that the Chamber had unjustifiably placed
significant weight in its judgment on the consent which the applicants'
parents had allegedly given to the situation forming the subject of their
complaint to the Court. It noted that under the Court's case-law there were
situations in which the waiver of a right was not considered capable of
exempting the State from its obligation to guarantee to every person within
its jurisdiction the rights and freedoms laid down in the Convention. That
applied, in particular, where the waiver conflicted with an important public
interest, or was not explicit or unequivocal. Furthermore, in order to be
capable of justifying a restriction of the right or freedom of the individual,
the waiver of that guarantee by the person concerned had to take place in
circumstances from which it could be concluded that he was fully aware of
the consequences, in particular the legal consequences, of his choice. In the
case of R. v. Borden ([1994] 3 RCS 145, p. 162) the Supreme Court of
Canada had developed the following principle on that precise point: “[i]n
order for a waiver of the right ... to be effective, the person purporting to
consent must be possessed of the requisite informational foundation for a
true relinquishment of the right. A right to choose requires not only the
volition to prefer one option over another, but also sufficient available
information to make the preference meaningful”.
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173. The question therefore arose as to whether, in the light of the nature
of the principle of equality of treatment, and of the link between the
prohibition of racial discrimination and the wider concept of human dignity,
waiver of the right to protection against discrimination ought not to be
precluded altogether. In the instant case, the consent obtained from the
applicants' parents was binding not solely on the applicants but on all the
children of the Roma community. It was perfectly possible — indeed, in the
FIDH's submission, probable — that all parents of Roma children would
prefer an integrated education for their children, but that, being uncertain as
regards the choice that would be made by other parents in that situation,
they preferred the “security” offered by special education, which was
followed by the vast majority of Roma children. In a context characterised
by a history of discrimination against the Roma, the choice available to the
parents of Roma children was between (a) placing their children in schools
where the authorities were reluctant to admit them and where they feared
being the subject of various forms of harassment and of manifestations of
hostility on the part of their fellow pupils and of teachers, or (b) placing
them in special schools where Roma children were in a large majority and
where, consequently, they would not have to fear the manifestation of such
prejudices. In reality, the applicants' parents had chosen what they saw as
being the lesser of two evils, in the absence of any real possibility of
receiving an integrated education which would unreservedly welcome
Roma. The disproportion between the two alternatives was such that the
applicants' parents had been obliged to make the choice for which the
Government now sought to hold them responsible

174. For the reasons set out above, the FIDH considered that in the
circumstances of the instant case, the alleged waiver by the applicants'
parents of the right for their children to receive an education in normal
schools could not justify exempting the Czech Republic from its obligations
under the Convention.

C. The Court's assessment

1. Recapitulation of the main principles

175. The Court has established in its case-law that discrimination means
treating differently, without an objective and reasonable justification,
persons in relevantly similar situations (Willis v. the United Kingdom,
no. 36042/97, § 48, ECHR 2002-1V; and Okpisz v. Germany, no. 59140/00,
§ 33, 25 October 2005). However, Article 14 does not prohibit a member
State from treating groups differently in order to correct ‘“factual
inequalities” between them; indeed in certain circumstances a failure to
attempt to correct inequality through different treatment may in itself give
rise to a breach of the Article (“Case relating to certain aspects of the laws
on the use of languages in education in Belgium” v. Belgium (Merits),
judgment of 23 July 1968, Series A no. 6, § 10; Thlimmenos v. Greece [GC],
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no. 34369/97, § 44, ECHR 2000-1V; and Stec and Others v. the United
Kingdom [GC], no. 65731/01, § 51, ECHR 2006-...). The Court has also
accepted that a general policy or measure that has disproportionately
prejudicial effects on a particular group may be considered discriminatory
notwithstanding that it is not specifically aimed at that group (Hugh Jordan
v. the United Kingdom, no. 24746/94, § 154, 4 May 2001; and Hoogendijk
v. the Netherlands (dec.), no. 58461/00, 6 January 2005), and that
discrimination potentially contrary to the Convention may result from a de
facto situation (Zarb Adami v. Malta, no. 17209/02, § 76, ECHR 2006-...).

176. Discrimination on account of, infer alia, a person's ethnic origin is
a form of racial discrimination. Racial discrimination is a particularly
invidious kind of discrimination and, in view of its perilous consequences,
requires from the authorities special vigilance and a vigorous reaction. It is
for this reason that the authorities must use all available means to combat
racism, thereby reinforcing democracy's vision of a society in which
diversity is not perceived as a threat but as a source of enrichment (Nachova
and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, § 145, ECHR
2005-...; and Timishev v. Russia, nos. 55762/00 and 55974/00, § 56, ECHR
2005-...). The Court has also held that no difference in treatment which is
based exclusively or to a decisive extent on a person's ethnic origin is
capable of being objectively justified in a contemporary democratic society
built on the principles of pluralism and respect for different cultures
(Timishev, cited above, § 58).

177. As to the burden of proof in this sphere, the Court has established
that once the applicant has shown a difference in treatment, it is for the
Government to show that it was justified (see, among other authorities,
Chassagnou and Others v. France [GC], nos. 25088/94, 28331/95 and
28443/95, §§ 91-92, ECHR 1999-111; and Timishev, cited above, § 57).

178. As regards the question of what constitutes prima facie evidence
capable of shifting the burden of proof on to the respondent State, the Court
stated in Nachova and Others (cited above, § 147) that in proceedings
before it there are no procedural barriers to the admissibility of evidence or
pre-determined formulae for its assessment. The Court adopts the
conclusions that are, in its view, supported by the free evaluation of all
evidence, including such inferences as may flow from the facts and the
parties' submissions. According to its established case-law, proof may
follow from the coexistence of sufficiently strong, clear and concordant
inferences or of similar unrebutted presumptions of fact. Moreover, the level
of persuasion necessary for reaching a particular conclusion and, in this
connection, the distribution of the burden of proof are intrinsically linked to
the specificity of the facts, the nature of the allegation made and the
Convention right at stake.

179. The Court has also recognised that Convention proceedings do not
in all cases lend themselves to a rigorous application of the principle
affirmanti incumbit probatio (he who alleges something must prove that
allegation — Aktas v. Turkey (extracts), no. 24351/94, § 272, ECHR
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2003-V). In certain circumstances, where the events in issue lie wholly, or
in large part, within the exclusive knowledge of the authorities, the burden
of proof may be regarded as resting on the authorities to provide a
satisfactory and convincing explanation (Salman v. Turkey [GC],
no. 21986/93, § 100, ECHR 2000-VII; and Anguelova v. Bulgaria,
no. 38361/97, § 111, ECHR 2002-1V). In the case of Nachova and Others,
cited above, § 157), the Court did not rule out requiring a respondent
Government to disprove an arguable allegation of discrimination in certain
cases, even though it considered that it would be difficult to do so in that
particular case in which the allegation was that an act of violence had been
motivated by racial prejudice. It noted in that connection that in the legal
systems of many countries proof of the discriminatory effect of a policy,
decision or practice would dispense with the need to prove intent in respect
of alleged discrimination in employment or in the provision of services.

180. As to whether statistics can constitute evidence, the Court has in the
past stated that statistics could not in themselves disclose a practice which
could be classified as discriminatory (Hugh Jordan, cited above, § 154).
However, in more recent cases on the question of discrimination, in which
the applicants alleged a difference in the effect of a general measure or de
facto situation (Hoogendijk, cited above; and Zarb Adami, cited above,
§§ 77-78), the Court relied extensively on statistics produced by the parties
to establish a difference in treatment between two groups (men and women)
in similar situations.

Thus, in the Hoogendijk decision the Court stated: “[W]here an applicant
is able to show, on the basis of undisputed official statistics, the existence of
a prima facie indication that a specific rule — although formulated in a
neutral manner — in fact affects a clearly higher percentage of women than
men, it is for the respondent Government to show that this is the result of
objective factors unrelated to any discrimination on grounds of sex. If the
onus of demonstrating that a difference in impact for men and women is not
in practice discriminatory does not shift to the respondent Government, it
will be in practice extremely difficult for applicants to prove indirect
discrimination.”

181. Lastly, as noted in previous cases, the vulnerable position of
Roma/Gypsies means that special consideration should be given to their
needs and their different lifestyle both in the relevant regulatory framework
and in reaching decisions in particular cases (Chapman v. the United
Kingdom [GC], no. 27238/95, § 96, ECHR 2001-I; and Connors v. the
United Kingdom, no. 66746/01, § 84, 27 May 2004).

In Chapman (cited above, §§ 93-94), the Court also observed that there
could be said to be an emerging international consensus amongst the
Contracting States of the Council of Europe recognising the special needs of
minorities and an obligation to protect their security, identity and lifestyle,
not only for the purpose of safeguarding the interests of the minorities
themselves but to preserve a cultural diversity of value to the whole
community.
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2. Application of the aforementioned principles to the instant case

182. The Court notes that as a result of their turbulent history and
constant uprooting the Roma have become a specific type of disadvantaged
and vulnerable minority (see also the general observations in the
Parliamentary Assembly's Recommendation no. 1203 (1993) on Gypsies in
Europe, cited in paragraph 56 above and point 4 of its Recommendation
no. 1557 (2002): 'The legal situation of Roma in Europe', cited in paragraph
58 above). As the Court has noted in previous cases, they therefore require
special protection (see paragraph 181 above). As is attested by the activities
of numerous European and international organisations and the
recommendations of the Council of Europe bodies (see paragraphs 54-61
above), this protection also extends to the sphere of education. The present
case therefore warrants particular attention, especially as when the
applications were lodged with the Court the applicants were minor children
for whom the right to education was of paramount importance.

183. The applicants' allegation in the present case is not that they were
in a different situation from non-Roma children that called for different
treatment or that the respondent State had failed to take affirmative action to
correct factual inequalities or differences between them (7hlimmenos, cited
above, § 44; and Stec and Others, cited above, § 51). In their submission, all
that has to be established is that, without objective and reasonable
justification, they were treated less favourably than non-Roma children in a
comparable situation and that this amounted in their case to indirect
discrimination.

184. The Court has already accepted in previous cases that a difference
in treatment may take the form of disproportionately prejudicial effects of a
general policy or measure which, though couched in neutral terms,
discriminates against a group (Hugh Jordan, cited above, § 154; and
Hoogendijk, cited above). In accordance with, for instance, Council
Directives 97/80/EC and 2000/43/EC (see paragraphs 82 and 84 above) and
the definition provided by ECRI (see paragraph 60 above), such a situation
may amount to “indirect discrimination”, which does not necessarily require
a discriminatory intent.

(a) Whether a presumption of indirect discrimination arises in the instant case

185. It was common ground that the impugned difference in treatment
did not result from the wording of the statutory provisions on placements in
special schools in force at the material time. Accordingly, the issue in the
instant case is whether the manner in which the legislation was applied in
practice resulted in a disproportionate number of Roma children — including
the applicants — being placed in special schools without justification, and
whether such children were thereby placed at a significant disadvantage.

186. As mentioned above, the Court has noted in previous cases that
applicants may have difficulty in proving discriminatory treatment
(Nachova and Others, cited above, §§ 147 and 157). In order to guarantee
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those concerned the effective protection of their rights, less strict evidential
rules should apply in cases of alleged indirect discrimination.

187. On this point, the Court observes that Council Directives 97/80/EC
and 2000/43/EC stipulate that persons who consider themselves wronged
because the principle of equal treatment has not been applied to them may
establish, before a domestic authority, by any means, including on the basis
of statistical evidence, facts from which it may be presumed that there has
been discrimination (see paragraphs 82 and 83 above). The recent case-law
of the Court of Justice of the European Communities (see paragraphs 88-89
above) shows that it permits claimants to rely on statistical evidence and the
national courts to take such evidence into account where it is valid and
significant.

The Grand Chamber further notes the information furnished by the third-
party interveners that the courts of many countries and the supervisory
bodies of the United Nations treaties habitually accept statistics as evidence
of indirect discrimination in order to facilitate the victims' task of adducing
prima facie evidence.

The Court also recognised the importance of official statistics in the
aforementioned cases of Hoogendijk and Zarb Adami and has shown that it
is prepared to accept and take into consideration various types of evidence
(Nachova and Others, cited above, § 147).

188. In these circumstances, the Court considers that when it comes to
assessing the impact of a measure or practice on an individual or group,
statistics which appear on critical examination to be reliable and significant
will be sufficient to constitute the prima facie evidence the applicant is
required to produce. This does not, however, mean that indirect
discrimination cannot be proved without statistical evidence.

189. Where an applicant alleging indirect discrimination thus establishes
a rebuttable presumption that the effect of a measure or practice is
discriminatory, the burden then shifts to the respondent State, which must
show that the difference in treatment is not discriminatory (see, mutatis
mutandis, Nachova and Others, cited above, § 157). Regard being had in
particular to the specificity of the facts and the nature of the allegations
made in this type of case (ibid., § 147), it would be extremely difficult in
practice for applicants to prove indirect discrimination without such a shift
in the burden of proof.

190. In the present case, the statistical data submitted by the applicants
was obtained from questionnaires that were sent out to the head teachers of
special and primary schools in the town of Ostrava in 1999. It indicates that
at the time 56% of all pupils placed in special schools in Ostrava were
Roma. Conversely, Roma represented only 2.26% of the total number of
pupils attending primary school in Ostrava. Further, whereas only 1.8% of
non-Roma pupils were placed in special schools, the proportion of Roma
pupils in Ostrava assigned to special schools was 50.3%. According to the
Government, these figures are not sufficiently conclusive as they merely
reflect the subjective opinions of the head teachers. The Government also
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noted that no official information on the ethnic origin of the pupils existed
and that the Ostrava region had one of the largest Roma populations.

191. The Grand Chamber observes that these figures are not disputed by
the Government and that they have not produced any alternative statistical
evidence. In view of their comment that no official information on the
ethnic origin of the pupils exists, the Court accepts that the statistics
submitted by the applicants may not be entirely reliable. It nevertheless
considers that these figures reveal a dominant trend that has been confirmed
both by the respondent State and the independent supervisory bodies which
have looked into the question.

192. In their reports submitted in accordance with Article 25 § 1 of the
Framework Convention for the Protection of National Minorities, the Czech
authorities accepted that in 1999 Roma pupils made up between 80% and
90% of the total number of pupils in some special schools (see paragraph 66
above) and that in 2004 “large numbers” of Roma children were still being
placed in special schools (see paragraph 67 above). The Advisory
Committee on the Framework Convention observed in its report of
26 October 2005 that according to unofficial estimates Roma accounted for
up to 70% of pupils enrolled in special schools. According to the report
published by ECRI in 2000, Roma children were “vastly overrepresented”
in special schools. The Committee on the Elimination of Racial
Discrimination noted in its concluding observations of 30 March 1998 that a
disproportionately large number of Roma children were placed in special
schools (see paragraph 99 above). Lastly, according to the figures supplied
by the European Monitoring Centre on Racism and Xenophobia, more than
half of Roma children in the Czech Republic attended special school.

193. In the Court's view, the latter figures, which do not relate solely to
the Ostrava region and therefore provide a more general picture, show that,
even if the exact percentage of Roma children in special schools at the
material time remains difficult to establish, their number was
disproportionately high. Moreover, Roma pupils formed a majority of the
pupils in special schools. Despite being couched in neutral terms, the
relevant statutory provisions therefore had considerably more impact in
practice on Roma children than on non-Roma children and resulted in
statistically disproportionate numbers of placements of the former in special
schools.

194. Where it has been shown that legislation produces such a
discriminatory effect, the Grand Chamber considers that, as with cases
concerning employment or the provision of services, it is not necessary in
cases in the educational sphere (see, mutatis mutandis, Nachova and Others,
cited above, § 157) to prove any discriminatory intent on the part of the
relevant authorities (see paragraph 184 above).

195. In these circumstances, the evidence submitted by the applicants
can be regarded as sufficiently reliable and significant to give rise to a
strong presumption of indirect discrimination. The burden of proof must
therefore shift to the Government, which must show that the difference in
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the impact of the legislation was the result of objective factors unrelated to
ethnic origin.

(b) Objective and reasonable justification

196. The Court reiterates that a difference in treatment is discriminatory
if “it has no objective and reasonable justification”, that is, if it does not
pursue a “legitimate aim” or if there is not a “reasonable relationship of
proportionality” between the means employed and the aim sought to be
realised (see, among many other authorities, Larkos v. Cyprus [GC],
no. 29515/95, § 29, ECHR 1999-1; and Stec and Others, cited above, § 51).
Where the difference in treatment is based on race, colour or ethnic origin,
the notion of objective and reasonable justification must be interpreted as
strictly as possible.

197. In the instant case, the Government sought to explain the difference
in treatment between Roma children and non-Roma children by the need to
adapt the education system to the capacity of children with special needs. In
the Government's submission, the applicants were placed in special schools
on account of their specific educational needs, essentially as a result of their
low intellectual capacity measured with the aid of psychological tests in
educational psychology centres. After the centres had made their
recommendations regarding the type of school in which the applicants
should be placed, the final decision had lain with the applicants' parents and
they had consented to the placements. The argument that the applicants
were placed in special schools on account of their ethnic origin was
therefore unsustainable.

For their part, the applicants strenuously contested the suggestion that the
disproportionately high number of Roma children in special schools could
be explained by the results of the intellectual capacity tests or be justified by
parental consent.

198. The Court accepts that the Government's decision to retain the
special-school system was motivated by the desire to find a solution for
children with special educational needs. However, it shares the disquiet of
the other Council of Europe institutions who have expressed concerns about
the more basic curriculum followed in these schools and, in particular, the
segregation the system causes.

199. The Grand Chamber observes, further, that the tests used to assess
the children's learning abilities or difficulties have given rise to controversy
and continue to be the subject of scientific debate and research. While
accepting that it is not its role to judge the validity of such tests, various
factors in the instant case nevertheless lead the Grand Chamber to conclude
that the results of the tests carried out at the material time were not capable
of constituting objective and reasonable justification for the purposes of
Article 14 of the Convention.

200. In the first place, it was common ground that all the children who
were examined sat the same tests, irrespective of their ethnic origin. The
Czech authorities themselves acknowledged in 1999 that “Romany children
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with average or above-average intellect” were often placed in such schools
on the basis of the results of psychological tests and that the tests were
conceived for the majority population and did not take Roma specifics into
consideration (see paragraph 66 above). As a result, they had revised the
tests and methods used with a view to ensuring that they “were not misused
to the detriment of Roma children” (see paragraph 72 above).

In addition, various independent bodies have expressed doubts over the
adequacy of the tests. Thus, the Advisory Committee on the Framework
Convention for the Protection of National Minorities observed that children
who were not mentally handicapped were frequently placed in these schools
“lowing] to real or perceived language and cultural differences between
Roma and the majority”. It also stressed the need for the tests to be
“consistent, objective and comprehensive” (see paragraph 68 above). ECRI
noted that the channelling of Roma children to special schools for the
mentally-retarded was reportedly often “quasi-automatic” and needed to be
examined to ensure that any testing used was “fair” and that the true
abilities of each child were “properly evaluated” (see paragraphs 63-64
above). The Council of Europe Commissioner for Human Rights noted that
Roma children were frequently placed in classes for children with special
needs “without an adequate psychological or pedagogical assessment, the
real criteria clearly being their ethnic origin™ (see paragraph 77 above).

Lastly, in the submission of some of the third-party interveners,
placements following the results of the psychological tests reflected the
racial prejudices of the society concerned.

201. The Court considers that, at the very least, there is a danger that the
tests were biased and that the results were not analysed in the light of the
particularities and special characteristics of the Roma children who sat
them. In these circumstances, the tests in question cannot serve as
justification for the impugned difference in treatment.

202. As regards parental consent, the Court notes the Government's
submission that this was the decisive factor without which the applicants
would not have been placed in special schools. In view of the fact that a
difference in treatment has been established in the instant case, it follows
that any such consent would signify an acceptance of the difference in
treatment, even if discriminatory, in other words a waiver of the right not to
be discriminated against. However, under the Court's case-law, the waiver of
a right guaranteed by the Convention — in so far as such a waiver is
permissible — must be established in an unequivocal manner, and be given in
full knowledge of the facts, that is to say on the basis of informed consent
(Pfeifer and Plankl v. Austria, judgment of 25 February 1992, Series A
no. 227, §§ 37-38) and without constraint (Deweer v. Belgium, judgment of
27 February 1980, Series A no. 35, § 51).

203. In the circumstances of the present case, the Court is not satisfied
that the parents of the Roma children, who were members of a
disadvantaged community and often poorly educated, were capable of
weighing up all the aspects of the situation and the consequences of giving
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their consent. The Government themselves admitted that consent in this
instance had been given by means of a signature on a pre-completed form
that contained no information on the available alternatives or the differences
between the special-school curriculum and the curriculum followed in other
schools. Nor do the domestic authorities appear to have taken any additional
measures to ensure that the Roma parents received all the information they
needed to make an informed decision or were aware of the consequences
that giving their consent would have for their children's futures. It also
appears indisputable that the Roma parents were faced with a dilemma: a
choice between ordinary schools that were ill-equipped to cater for their
children's social and cultural differences and in which their children risked
isolation and ostracism and special schools where the majority of the pupils
were Roma.

204. In view of the fundamental importance of the prohibition of racial
discrimination (see Nachova and Others, cited above, § 145; and Timishev,
cited above, § 56), the Grand Chamber considers that, even assuming the
conditions referred to in paragraph 202 above were satisfied, no waiver of
the right not to be subjected to racial discrimination can be accepted, as it
would be counter to an important public interest (see, mutatis mutandis,
Hermi v. Italy [GC], no. 18114/02, § 73, ECHR 2006-...).

(c) Conclusion

205. As is apparent from the documentation produced by ECRI and the
report of the Commissioner for Human Rights of the Council of Europe, the
Czech Republic is not alone in having encountered difficulties in providing
schooling for Roma children: other European States have had similar
difficulties. The Court is gratified to note that, unlike some countries, the
Czech Republic has sought to tackle the problem and acknowledges that, in
its attempts to achieve the social and educational integration of the
disadvantaged group which the Roma form, it has had to contend with
numerous difficulties as a result of, inter alia, the cultural specificities of
that minority and a degree of hostility on the part of the parents of non-
Roma children. As the Chamber noted in its admissibility decision in the
instant case, the choice between a single school for everyone, highly
specialised structures and unified structures with specialised sections is not
an easy one. It entails a difficult balancing exercise between the competing
interests. As to the setting and planning of the curriculum, this mainly
involves questions of expediency on which it is not for the Court to rule
(Valsamis v. Greece, judgment of 18 December 1996, Reports 1996-VI,
§ 28).

206. Nevertheless, whenever discretion capable of interfering with the
enjoyment of a Convention right is conferred on national authorities, the
procedural safeguards available to the individual will be especially material
in determining whether the respondent State has, when fixing the regulatory
framework, remained within its margin of appreciation (see Buckley v. the
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United Kingdom, judgment of 25 September 1996, Reports 1996-1V, § 76;
and Connors v. the United Kingdom, judgment cited above, § 83).

207. The facts of the instant case indicate that the schooling
arrangements for Roma children were not attended by safeguards (see
paragraph 28 above) that would ensure that, in the exercise of its margin of
appreciation in the education sphere, the State took into account their
special needs as members of a disadvantaged class (see, mutatis mutandis,
Buckley, cited above, § 76; and Connors, cited above, § 84). Furthermore,
as a result of the arrangements the applicants were placed in schools for
children with mental disabilities where a more basic curriculum was
followed than in ordinary schools and where they were isolated from pupils
from the wider population. As a result, they received an education which
compounded their difficulties and compromised their subsequent personal
development instead of tackling their real problems or helping them to
integrate into the ordinary schools and develop the skills that would
facilitate life among the majority population. Indeed, the Government have
implicitly admitted that job opportunities are more limited for pupils from
special schools.

208. In these circumstances and while recognising the efforts made by
the Czech authorities to ensure that Roma children receive schooling, the
Court is not satisfied that the difference in treatment between Roma children
and non-Roma children was objectively and reasonably justified and that
there existed a reasonable relationship of proportionality between the means
used and the aim pursued. In that connection, it notes with interest that the
new legislation has abolished special schools and provides for children with
special educational needs, including socially disadvantaged children, to be
educated in ordinary schools.

209. Lastly, since it has been established that the relevant legislation as
applied in practice at the material time had a disproportionately prejudicial
effect on the Roma community, the Court considers that the applicants as
members of that community necessarily suffered the same discriminatory
treatment. Accordingly, it does not need to examine their individual cases.

210. Consequently, there has been a violation in the instant case of
Article 14 of the Convention, read in conjunction with Article 2 of Protocol
No. 1, as regards each of the applicants.
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

211. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

212. The applicants did not allege any pecuniary damage.

213. They claimed 22,000 euros (EUR) each (making a total of
EUR 396,000) for the non-pecuniary damage they had sustained, including
educational, psychological and emotional harm and compensation for the
anxiety, frustration and humiliation they had suffered as a result of their
discriminatory placement in special schools. They stressed that the effects
of this violation were serious and on-going and affected all areas of their
lives.

214. Further, referring to the judgments in Broniowski v. Poland ([GC],
no. 31443/96, § 189, ECHR 2004-V) and Hutten-Czapska v. Poland (|GC],
no. 35014/97, §§ 235-237, ECHR 2006-...), the applicants said that the
violation of their rights “was neither prompted by an isolated incident nor
attributable to the particular turn of events in [their] case, but was rather the
consequence of administrative and regulatory conduct on the part of the
authorities towards an identifiable class of citizens”. Accordingly, in their
submission, general measures had to be taken at the national level either to
remove any hindrance to the implementation of the right of the numerous
persons affected by the situation or to provide equivalent redress.

215. The Government submitted, with particular regard to the
psychological and educational damage, that it related to the complaints
under Article 3 of the Convention and Article 2 of Protocol No. 1 taken
individually, which had been declared inadmissible by the Court in its
decision of 1 March 2005. In their submission, there was therefore no causal
link between any violation of the Convention and the alleged non-pecuniary
damage. They further contended that the sum claimed by the applicants was
excessive and that any finding of a violation would constitute sufficient just
satisfaction.

216. The Court reiterates, firstly, that by virtue of Article 46 of the
Convention the High Contracting Parties have undertaken to abide by the
final judgments of the Court in any case to which they are parties, execution
being supervised by the Committee of Ministers. It follows, inter alia, that a
judgment in which the Court finds a breach imposes on the respondent State
a legal obligation not just to pay those concerned the sums awarded by way
of just satisfaction under Article 41, but also to select, subject to supervision
by the Committee of Ministers, the general and/or, if appropriate, individual
measures to be adopted in their domestic legal order to put an end to the
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violation found by the Court and to redress so far as possible the effects.
However, the respondent State remains free to choose the means by which it
will discharge its legal obligation under Article 46 of the Convention,
provided that such means are compatible with the conclusions set out in the
Court's judgment (Broniowski, cited above, § 192; and Conka v. Belgium,
no. 51564/99, § 89, ECHR 2002-I). The Court notes in this connection that
the legislation impugned in the instant case has been repealed and that the
Committee of Ministers recently made recommendations to the member
States on the education of Roma/Gypsy children in Europe (see paragraphs
54 and 55 above). Consequently, it does not consider it appropriate to
reserve the question.

217. The Court cannot speculate on what the outcome of the situation
complained of by the applicants would have been had they not been placed
in special schools. It is clear, however, that they have sustained non-
pecuniary damage — in particular as a result of the humiliation and
frustration caused by the indirect discrimination of which they were victims
— for which the finding of a violation of the Convention does not afford
sufficient redress. However, the amounts claimed by the applicants are
excessive. Ruling on an equitable basis, the Court assesses the non-
pecuniary damage sustained by each of the applicants at EUR 4,000.

B. Costs and expenses

218. The applicants have not amended the initial claim they made before
the Chamber. The costs and expenses do not, therefore, include those
incurred in the proceedings before the Grand Chamber.

The Court notes that the total amount claimed in the request signed by all
the applicants' representatives was EUR 10,737, comprising EUR 2,550
(GBP 1,750) for the fees invoiced by Lord Lester of Herne Hill, Q.C., and
EUR 8,187 for the costs incurred by Mr D. Strupek in the domestic
proceedings and those before the Chamber. However, the bill of costs drawn
up by Lord Lester, enclosed with the claim for just satisfaction, put his fees
at GBP 11,750 (approximately EUR 17,000), including GBP 1,750 in VAT,
for 45 hours of legal work. The applicants' other representatives,
Mr J. Goldston and the European Centre for Roma Rights, have not sought
the reimbursement of their costs.

219. The Government noted that apart from a detailed list of the legal
services he had provided, Mr Strupek had not submitted any invoice to
prove that the alleged costs and expenses had in fact been paid to him by the
applicants. They did not comment on the discrepancy between the claim for
just satisfaction as formulated by the applicants and the fee note submitted
by Lord Lester. The Government further pointed out that only part of the
application had been declared admissible and continued to be the subject of
examination by the Court. They therefore submitted that the applicants
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should not be awarded more than a reasonable portion (not exceeding
EUR 3,000) of the costs and expenses claimed.

220. The Court reiterates that legal costs are only recoverable to the
extent that they relate to the violation that has been found (Beyeler v. Italy
(just satisfaction) [GC], no. 33202/96, § 27, 28 May 2002). In the present
case, this is solely the violation of Article 14 of the Convention read in
conjunction with Article 2 of Protocol No. 1. The Court notes that Lord
Lester has submitted details of his professional fees, which were invoiced to
the European Centre for Roma Rights. Mr Strupek has produced a
breakdown of the 172 hours of legal services he rendered at an hourly rate
of EUR 40, to which has to be added VAT at the rate of 19%.

Having regard to all the relevant factors and to Rule 60 § 2 of the Rules
of Court, the Court makes a joint award to all the applicants of EUR 10,000
for costs and expenses.

C. Default interest

221. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT
1. Dismisses unanimously the Government's preliminary objection;

2. Holds by thirteen votes to four that there has been a violation of
Article 14 read in conjunction with Article 2 of Protocol No. 1;

3. Holds by thirteen votes to four
(a) that the respondent State is to pay the applicants, within three
months, the following amounts together with any tax that may be
chargeable:
(i) to each of the eighteen applicants EUR 4,000 (four thousand
euros) in respect of non-pecuniary damage, to be converted into the
currency of the respondent State at the rate applicable on the date of
payment;
(i1) jointly, to all the applicants, EUR 10,000 (ten thousand euros)
in respect of costs and expenses, to be converted into the currency
of the respondent State at the rate applicable on the date of
payment;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;



D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT 71

4. Dismisses unanimously the remainder of the applicants' claim for just
satisfaction.

Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 13 November 2007.

Michael O'BoyLE Nicolas Bratza
Deputy Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the dissegting opinions of Mr Zupanci¢, Mr Jungwiert,
Mr Borrego Borrego and Mr Sikuta are annexed to this judgment.

N.B.
M.O'B.
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DISSENTING OPINION OF JUDGE ZUPANCIC

I join entirely in the comprehensive dissenting opinion of Judge Karel
Jungwiert. I wish only to add the following.

As the majority explicitly, and implicitly elsewhere in the judgment,
admitted in §§ 198 and 205 — the Czech Republic is the only Contracting
State which has in fact tackled the special educational troubles of Roma
children. It then borders on the absurd to find the Czech Republic in
violation of anti-discrimination principles. In other words, this “violation”
would never have happened had the respondent State approached the
problem with benign neglect.

No amount of politically charged argumentation can hide the obvious
fact that the Court in this case has been brought into play for ulterior
purposes, which have little to do with the special education of Roma
children in the Czech Republic.

The future will show what specific purpose this precedent will serve.
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DISSENTING OPINION OF JUDGE JUNGWIERT

(Translation)

1. I strongly disagree with the majority's finding in the present case of a
violation of Article 14 of the Convention, read in conjunction with Article 2
of Protocol No. 1.

While I am able to agree to an extent with the formulation of the relevant
principles under Article 14 in the judgment, I cannot accept the manner in
which the majority have applied those principles in the instant case.

2. Before specifying all the matters with which I disagree, I would like
to put this judgment into a more general perspective.

It represents a new development in the Court's case-law, as it set about
evaluating and criticising a country's entire education system.

However authoritative the precedents cited at paragraphs 175 to 181 of
the judgment may be, in practice they have very little in common with the
instant case other perhaps than the Roma origin of the applicants in most of
the cases (for instance in Nachova and Buckley, among others).

3. In my opinion, for the principles to be applied correctly requires,
firstly, a sound knowledge of the facts and also of the circumstances of the
case, primarily the historical context and the situation obtaining in other
European countries.

As regards the historical context, the data presented in the judgment
(paragraphs 14 to 16) provides information that is inaccurate, inadequate
and of a very general nature.

The facts as presented in the judgment do not permit the slightest
comparison to be made between Roma communities in Europe with respect,
inter alia, to such matters as demographic evolution or levels of school
attendance.

4. 1 will endeavour to supply some facts and figures to make up for this
lack of information.

I should perhaps begin with the awful truth that, so far as the current
territory of the Czech Republic is concerned, we are not talking about an
“attempted” extermination of the Roma by the Nazis (see paragraph 13) but
about their almost total annihilation. Of the nearly 7,000 Roma who were
living in the country at the start of the war, scarcely 600 survived'.

The situation is thus very different from that in other countries: the
Czech Roma, almost all of whom were exterminated, were replaced from
1945 onwards by successive waves of new arrivals in their tens of
thousands, mainly from Slovakia, Hungary and Romania. The vast majority
of this new population were not only illiterate and completely uprooted,

'. A. Frazer (M. Mikulaskova), The Gypsies (Cikani), Prague 2002, p. 275.



74 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT —
DISSENTING OPINION OF JUDGE JUNGWIERT

they did not speak the Czech language. The same is not true of other
countries on whose territory the Roma have — in principle — been living for
decades and even centuries and have attained a degree of familiarity with
the environment and language.

To complete and close this incursion into the historical and demographic
context, I believe that a further comparison, which helps to explain the scale
and complexity of the problem, would be useful.

An estimation of the numbers of Roma living in certain European
countries has given the following minimum and maximum figures (which of
course remain approximate):

Germany 110,000 140,000  for a population of 80,000,000
France 300,000 400,000 for a population of 60,000,000
Italy 90,000 — 120,000 for a population of 60,000,000
United Kingdom 100,000 — 150,000 for a population of 60,000,000

Poland 35,000 — 45,000 for a population of 38,000,000
Portugal 40,000 — 50,000 for a population of 10,000,000
Belgium 25,000 — 35,000 for a population of 10,000,000

Czech Republic 200,000 — 250,000 for a population of 10,000,000"2

These figures provide an indication of the scale of the problem facing the
Czech Republic in the education field.

5. An important question that needs to be asked is what is the position in
Europe and what standards or minimum requirements have to be met?

The question of the schooling and education of Roma children has for
almost 30 years been the subject of analysis and, on the initiative of the
Council of Europe, proposals by the European Commission and other
institutions.

The judgment contains more than 25 pages (paragraphs 54 to 107) of
citations from Council of Europe texts, Community law and practice,
UN materials and other sources.

However, the majority of the recommendations, reports and other
documents it cites are relatively vague, largely theoretical and, most
important of all, were published after the period with which the instant case
is concerned (1996-1999 — see paragraph 19 of the judgment).

I should therefore like to quote the author mentioned above, whose
opinion I agree with. In his book Roma in Europe, J.-P. Liégeois stresses:

1. J.-P. Liégeois, Roma in Europe, to be published by Council of Europe Publishing.

2. Nevertheless, in a census taken of the population of the Czech Republic on 3 March
1991, only 32,903 people claimed to be members of the Roma (Statistical Yearbook of the
Czech Republic 1993 ,Prague 1993, p. 142).
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“We must avoid over-use of vague terms (‘emancipation’, 'autonomy', 'integration’,
'inclusion', etc.) which mask reality, put things in abstract terms and have no
functional value ...

... officials often formulate complex questions and demand immediate answers, but
such an approach leads only to empty promises or knee-jerk responses that assuage
the electorate, or the liberal conscience, in the short term.”

In this connection, the sole resolution on the subject that is concrete and
accurate — a major founding text of perhaps historic value — is the
Resolution of the Council and the Ministers of Education meeting
within the Council of 22 May 1989 on school provision for gypsy and
traveller children’.

6. Regrettably and to my great surprise, this crucial document is not
among the sources cited in the Grand Chamber's judgment.

I should therefore like to quote some of the passages from this resolution:

“THE COUNCIL AND THE MINISTERS FOR EDUCATION, MEETING
WITHIN THE COUNCIL,

Considering that the present situation is disturbing in general, and in particular with
regard to schooling, that only 30 to 40 % of gypsy or traveller children attend
school with any regularity, that half of them have never been to school [emphasis
added], that a very small percentage attend secondary school and beyond, that the
level of educational skills, especially reading and writing, bears little relationship to
the presumed length of schooling, and that the illiteracy rate among adults is
frequently over 50 % and in some places 80 % or more,

Considering that over 500 000 children are involved and that this number must
constantly be revised upwards on account of the high proportion of young people in
gypsy and traveller communities, half of whom are under 16 years of age,

Considering that schooling, in particular by providing the means of adapting to a
changing environment and achieving personal and professional autonomy, is a key
factor in the cultural, social and economic future of gypsy and traveller communities,
that parents are aware of this fact and their desire for schooling for their children is
increasing,

ER)

7. How astonishing! In the twelve countries that formed the European
Union in 1989 it is acknowledged that between 250,000 and 300,000
children had never attended school.

It is an inescapable fact that the trend since then has tended to confirm
this diagnosis. There is nothing to suggest an improvement in the situation
in this sphere, especially with the enlargement of the European Union. The
population of the Roma community is estimated (by the same source) at
400,000 in Slovakia, 600,000 in Hungary, 750,000 in Bulgaria and
2,100,000 in Romania. In total, there are more than 4,000,000 Roma

'1. Op. cit. (text subject to editorial revision).
2. Official Journal of the European Communities C 153 of 21/06/1989, pp. 3 and 4.



76 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT —
DISSENTING OPINION OF JUDGE JUNGWIERT

children in Europe, more than 2,000,000 of whom will, in all probability,
never attend school in their lifetimes.

8. T am determined to bring this terrible and largely concealed truth out
into the open, as I consider it shameful that such a situation should exist in
Europe in the 21st century. What has caused this alarming silence?

9. Statistical data on the former Czechoslovakia indicates that in 1960
some 30% of Roma had never attended school. This figure has fallen and
was only 10% in 1970.

A numerical comparison of the Czech Republic data on the number of
children born and the number attending school shows school attendance
levels attaining almost 100% twenty years later'.

10. Nevertheless, in this sorry state of affairs, some people consider it
necessary to focus criticism on the Czech Republic, one of the few countries
in Europe where virtually all children, including Roma children, attend
school.

Further, for the school year 1989-1990 there were 7,957 teachers for
58,889 pupils and for the school year 1992-1993 8,325 teachers for 48,394
pupils?, that is to say one teacher for every seven pupils.

11. For years, European States have produced an often strange mix of
achievements and projects which combine successes with failures. The
problem concerns the education systems of many countries, not just the
special schools’.

The Czech Republic has chosen to develop a system that was introduced
back in the 1920s (see paragraph 15 of the judgment), and to improve it
while providing the following procedural safeguards for placements in
special schools (paragraphs 20 and 21) :

— parental consent,

— recommendations of the educational psychology centres,

— aright of appeal,

— an opportunity to transfer back to an ordinary primary school from a
special school.

In a way, the Czech Republic has thereby established an education
system that is inegalitarian. However, this inegalitarianism has a positive
aim: to get children to attend school in order to have a chance to succeed
through positive discrimination in favour of a disadvantaged population.

Despite this, the majority feel compelled to say that it is not satisfied that
the difference in treatment between Roma children and non-Roma children
pursued a legitimate aim of adapting the education system to the needs of
the former and that there existed a reasonable relationship of proportionality

1. Statistical Yearbook of the Czech Republic 1993, Prague 1993, pp. 88 and 302

2. Statistical Yearbook of the Czech Republic 1993, Prague 1993, p. 307.

*3. In the public debate currently underway in France, it has been noted that “40% of
pupils entering the first form do not have a basic education. At the end of the fourth form,
150,000 young people leave the system without mastering any subject (Editorial in the
‘Figaro’, 4 September 2007). The same newspaper related in an article on 7 September
2007 that “according to the Education Board, 40% of primary-school pupils — 300,000
children in all — leave each year with severe failings or in great dificulty”.
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between the means used and the aim pursued (see paragraph 208 of the
judgment).

No one has conveyed the following opinion better than Arthur
Schopenhauer, who was the first to express it:

“This peculiar satisfaction in words contributes more than anything else to the
perpetuation of errors. For, relying on the words and phrases received from his
predecessors, each one confidently passes over obscurities and problems...”"!

12. T fully accept that while much has been done to help certain
categories of pupil acquire a basic knowledge, the situation regarding the
education of Roma children in the Czech Republic is far from ideal and
leaves room for improvement.

Nevertheless, a closer examination of the situation leads me to ask but
one question: which country in Europe has done more, or indeed as much,
in this sphere? To require more, to require an immediate and infallible
solution, is to my mind asking too much, perhaps even the impossible, at
least as far as the relevant period, which began just a few years after the fall
of the Communist regime, is concerned.

13. I consider it important both in the analyses and in all the assessments
and conclusions for a distinction to be drawn between what is desirable and
what one might term realistic, possible or simply feasible.

This rule should also apply to the sphere of law generally and in the
instant case in concreto. According to the applicants, no measures were
taken to enable Roma children to overcome their cultural and linguistic
disadvantages in the tests (see paragraph 40).

However, this is but another excellent illustration of their lack of realism.
It is, in my view, illusory to think that a situation that has obtained for
decades, even centuries, can be changed from one day to the next by a few
statutory provisions. Unless the idea is to dispense with the tests altogether
or to make them an irrelevance.

14. Nor should it be forgotten that every school system entails not only
education but also a process of assessment, differentiation, competition and
selection. This fact of life is currently the subject of a wide debate on the
reform of the French education system. The President of the French
Republic has in a letter of 4 September 2007 to the teaching professions
introduced the notion of a selection procedure for entry to lower and higher
secondary education:

“No one should go into the first form unless he has shown that he is able to follow
lower secondary-school education. No one should enter the fifth form unless he has
demonstrated his ability to follow an upper secondary-school education.”

15. I find the conclusions reached by the majority (see paragraphs 205 to
210 of the judgment) somewhat contradictory. They note that difficulties
exist in the education of Roma children not just in the Czech Republic but
in other European States as well.

'1. A. Schopenhauer, The World as Will and Representation (Volume Il), this tranlsation by
EFJ Payne, Dover, New York 1966, p. 145.
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To describe the total absence of a school education for half of Roma
children (see points 6 and 7 above) in a number of States as “difficulties” is
an extraordinary euphemism. To explain this illogical approach, the
majority note with satisfaction that, unlike some countries, the Czech
Republic has chosen to tackle the problem (see paragraph 205 of the
judgment).

The implication is that it is probably preferable and less risky to do
nothing and to leave things as they are elsewhere, in other words to make no
effort to confront the problems with which a large section of the Roma
community is faced.

16. In my view, such abstract, theoretical reasoning renders the
majority's conclusions wholly unacceptable.
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(Translation)

1. I am somewhat saddened by the judgment in the present case.

2. In 2002 Judge Bonello said that he found it “particularly disturbing
that the Court, in over fifty years of pertinacious judicial scrutiny, has not,
to date, found one single instance of violation of the right [guaranteed by]
... Article 2 or ... Article 3 induced by the race ... of the victim” (Anguelova
v. Bulgaria, judgment of 13 June 2002, no. 38361/97, dissenting opinion).
While I agree with Judge Bonello's criticism that the absence, five years
ago, of a single case of racial discrimination concerning the core
Convention rights was disturbing, the judgment in the present case has now
got the Court off to a flying start. The Grand Chamber has in this judgment
behaved like a Formula One car, hurtling at high speed into the new and
difficult terrain of education and, in so doing, has inevitably strayed far
from the line normally followed by the Court.

3. In my opinion, the Second Section's judgment of 17 February 2006 in
the present case was sound and wise and a good example of the Court's
case-law. Regrettably, I cannot say the same of the Grand Chamber
judgment. (The Chamber judgment is 17 pages long, the Grand Chamber's,
78 pages, which all goes to show that the length of a judgment is no
measure of its sagacity).

I will focus on two points only.

4. The approach:

After noting the concerns of various organisations about the realities of
the Roma's situation, the Chamber stated: “The Court points out, however,
that its role is different from that of the aforementioned bodies and that, like
the Czech Constitutional Court, it is not its task to assess the overall social
context. Its sole task in the instant case is to examine the individual
applications...” (at paragraph 45).

5. Yetthe Grand Chamber does the exact opposite. In contradiction with
the role which all judicial bodies assume, the entire judgment is devoted to
assessing the overall social context — from the first page (“historical
background”) to the last paragraph, including a review of the “Council of
Europe sources” (14 pages), “Community law and practice” (5 pages),
United Nations materials (7 pages) and “other sources” (3 pages, which,
curiously, with the exception of the reference to the European Monitoring
Centre, are taken exclusively from the Anglo-American system, that is, the
House of Lords and the United States Supreme Court). Thus, to cite but one
example, the Court states at the start of paragraph 182: ”The Court notes
that as a result of their turbulent history and constant uprooting the Roma
have become a specific type of disadvantaged and vulnerable minority”. 1s
it the Court's role to be doing this?
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6. Following this same line, which to my mind is not one appropriate for
a court, the Grand Chamber stated in paragraph 209 after finding a
discriminatory difference in treatment between Roma and non-Roma
children: “... since it has been established that the relevant legislation ...
had a disproportionately prejudicial effect on the Roma community, the
Court considers that the applicants as members of that community
necessarily suffered the same discriminatory treatment. Accordingly, it does
not need to examine their individual cases”.

7. This, then, is the Court's new role: to become a second ECRI
(European Commission against Racism and Intolerance) and dispense with
an examination of the individual applications, for example the situation of
applicants nos. 9, 10, 11, 16 and 17, in complete contrast to the procedure
followed by the Chamber in paragraphs 49 and 50 of its judgment.

8. At the hearing on 17 January 2007 the representatives (from London
and New York) of the applicant children (from Ostrava) confined
themselves in their oral submissions to an account of the discrimination
which they say the Roma are subjected to in Europe.

9. None of the applicant children or the parents of those applicants who
were still minors were present at the hearing. The individual circumstances
of the applicants and their parents were forgotten. Since Rule 36 § 4 of the
Rules of Court states that representatives act on behalf of the applicants, I
put a very simple question to the two British and American representatives
— had they met the minor applicants and/or their parents? And had they been
to Ostrava? I did not receive an answer.

10. T still have the same impression: the hearing room of the Grand
Chamber had become an ivory tower, divorced from the life and problems
of the minor applicants and their parents, a place where those in attendance
could display their superiority over the absentees.

11. The Roma parents and the education of their children:

On the subject of the children's education, the Chamber judgment states:
“[T]he Court notes that it was the parents' responsibility, as part of their
natural duty to ensure that their children receive an education...” (at
paragraph 51). After an analysis of the facts the Chamber went on to hold
that there had been no violation of Article 14, read in conjunction with
Article 2 of Protocol No. 1.

12. I consider the stance taken by the Grand Chamber with respect to the
parents of the minor applicants to be extremely preoccupying and, since it
concerned all the Roma parents, one that is quite frankly, unacceptable. It
represents a major deviation from the norm and reflects a sentiment of
superiority that ought to be inconceivable in a court of human rights and
strikes at the human dignity of the Roma parents.

13. The Grand Chamber begins by calling into question the capacity of
Roma parents to perform their parental duty. The judgment states: “The
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Court is not satisfied that the parents of the Roma children, who were
members of a disadvantaged community and often poorly educated, were
capable of weighing up all the aspects of the situation and the consequences
of giving their consent” (at paragraph 203). Such assertions are unduly
harsh, superfluous and, above all, unwarranted.

14. The Grand Chamber then proceeds to compound its negative
appraisal of the Roma parents: “ The Grand Chamber considers that, even
assuming the conditions referred to in paragraph 201 above were satisfied,
no waiver of the right not to be subjected to racial discrimination can be
accepted, as it would be counter to an important public interest...”
(paragraph 204).

I find this particularly disquieting. The Grand Chamber asserts that all
parents of Roma children, “even assuming” them to be capable of giving
informed consent, are unable to choose their children's school. Such a view
can lead to the awful experiences with which we are only too familiar of
children being “abducted” from their parents when the latter belong to a
particular social group because certain “well-intentioned” people feel
constrained to impose their conception of life on all. An example of the sad
human tradition of fighting racism through racism.

16. How cynical: the parents of the applicant minors are not qualified to
bring up their children, even though they are qualified to sign an authority
in favour of British and North American representatives whom they do not
even know!

17. Clearly, 1 agree with the dissenting opinions expressed by my
colleagues, whose views I wholly subscribe to.

18. Any departure by the European Court from its judicial role will lead
it into a state of confusion and that can only have negative consequences for
Europe. The deviation from the norm implicit in this judgment is substantial
and the fact that all Roma parents are deemed unfit to educate their children
is, in my view, insulting. I therefore take my place alongside the victims of
that insult and declare: “Jsem cesky Rom” (I am a Czech Roma).
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To my great regret, I cannot share the opinion of the majority, which has
found that in the instant case there has been a violation of Article 14 of the
Convention read in conjunction with Article 2 of Protocol No. 1. I wish to
briefly explain my main reasons for not concurring.

I do agree that, in general terms, the situation of Roma in Central and
Eastern Europe is very complex, not easy and simple, and requires efforts
from all the key players involved, in particular the Governments. This
situation, however, has developed over hundreds of years and been
influenced by various historical, political, economic, cultural and other
factors. Governments have to play a proactive role in this process and are
obliged therefore to adopt relevant measures and projects, with a view to
reaching a satisfactory situation. The Roma issue should be seen from that
perspective, as a living and continuously evolving issue.

The Court's case-law' clearly establishes that a difference in treatment of
“persons in otherwise similar situations” does not constitute discrimination
contrary to Article 14 where it has an objective and reasonable justification;
that is, where it can be shown that it pursues “a legitimate aim” or there is
“a reasonable relationship of proportionality” between the means employed
and the aim sought to be realised. The validity of the justification must be
assessed by reference to the aim and effects of the measures under
consideration, regard being had to the principles that apply in democratic
societies.

In assessing whether and to what extent differences in “otherwise similar
situations” justify different treatment, the Court has allowed the Contracting
States a certain margin of appreciation®. The fact that the Government chose
to fulfil the task of providing all children with compulsory education
through the establishment of special schools was fully within the scope of
their margin of appreciation.

The special schools were introduced for children with special learning
difficulties and special learning needs as a way of fulfilling the
Government's task of securing to all children a basic education, which was
fully compulsory. The introduction of special schools should be seen as
another step in the above-mentioned process, whose ultimate aim was to
reach a satisfactory, or at least an improved, educational situation. The
introduction of special schooling, though not a perfect solution, should be
seen as positive action on the part of the State to help children with special
educational needs to overcome their different level of preparedness to attend
an ordinary school and to follow the ordinary curriculum.

'"1. E.g. Willis v. the United Kingdom, no. 36042/97, § 48, ECHR 2002-1V
2. Gaygusuz v. Austria, judgment of 16 September 1996, Reports of Judgments and
Decisions 1996-1V, par. 42
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It can therefore be seen that, in general, there existed objective and
reasonable justification for treating children placed in special schools
differently from those placed in ordinary schools, on the basis of objective
results in the psychological tests, administered by qualified professionals,
who were able to select suitable methods. I do agree that the treatment of
the children attending ordinary schools on the one hand and of those
attending special schools on the other was different. But, at the same time,
both types of school, ordinary and special, were accessible and also de facto
attended, at the material time, by both categories of children — Roma and
non-Roma.

The only decisive criterion, therefore, for determining which child would
be recommended to which type of school was the outcome of the
psychological test, a test designed by experts, qualified professionals, whose
professionalism none of the parties disputed. The difference in treatment of
the children attending either type of school (ordinary or special) was simply
determined by the different level of intellectual capacity of the children
concerned and by their different level of preparedness and readiness to
successfully follow all the requirements imposed by the existing school
system represented by the ordinary schools.

Therefore, isolated statistical evidence, especially when from a particular
region of the country, does not by itself enable one to conclude that the
placement of the applicants in special schools was the result of racial
prejudice, because, by way of example, special schools were attended by
both Roma and, at the same time, non-Roma children. Statistics are not by
themselves sufficient to disclose a practice which could be classified as
discriminatory (Hugh Jordan v. the United Kingdom, no. 24746/94, § 154).
The fact that ordinary schools were attended by Roma children as well
proves only that there existed other selection criteria than race or ethnic
origin. Also, the fact that some of the applicants were transferred to
ordinary schools proves that the situation was not irreversible.

It should also be noted that the parents of the children placed in the
special schools agreed to their placement and some of them actually asked
the competent authorities to place their children there. Such positive action
on the part of the applicants' parents only serves to show that they were
sufficiently and adequately informed about the existence of such schools
and about their role in the schooling system. I have no doubt that, in
general, a professional will be more competent to take a decision on the
education of a minor child than its parents. Be that as it may, had there been
any doubt that a decision of the parents to place their children in a special
school was not “in the best interest of the child”, the Child Care Department
of the Ostrava Welfare Office, which had the power and duty to bring such
cases to the Juvenile Court to assess the best interest of the child, could have
intervened. But that was not the case, as neither the Welfare Office, nor the
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applicants' parents, turned to the Juvenile Court, which was competent to
deal with this issue.

Having said all this, I have come to the conclusion that the difference in
treatment was between children attending ordinary schools on the one hand
and children attending special schools on the other, regardless of whether
they were of Roma or non-Roma origin. Such difference in treatment had an
objective and reasonable justification and pursued a legitimate aim —
providing all children with compulsory education.

However, I have also come to the conclusion that there was no
difference in treatment between children attending the same special school,
which children (Roma and non-Roma) are to be considered as “persons in
otherwise similar situations”. 1 found no legal or factual ground in the
instant case for the conclusion that Roma children attending special school
were treated less favourably than non-Roma children attending the same
special school. It is not acceptable to conclude that only Roma children
attending special schools were discriminated against in comparison to non-
Roma children (or all children) attending ordinary schools, since these two
groups of children are not “persons in [an] otherwise similar situation”. It is
also not acceptable to conclude this because both “groups” had the same
conditions of access and attended both types of school: non-Roma children
were attending special schools and, at the same time, Roma children were
attending ordinary schools solely on the basis of the results achieved by
passing the psychological test, which test was the same for all children
regardless of their race.

Based on the above, I do not share the opinion that the applicants,
because of their membership of the Roma community, were subjected to
discriminatory treatment by their placement in special schools.
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ANNEX
LIST OF THE APPLICANTS
Ms D.H. is a Czech national of Roma origin who was born in 1989 and
lives in Ostrava-Pfivoz;

Ms S.H. is a Czech national of Roma origin who was born in 1991 and
lives in Ostrava-Pfivoz;

Mr L.B. is a Czech national of Roma origin who was born in 1985 and
lives in Ostrava-Fifejdy;

Mr M.P. is a Czech national of Roma origin who was born in 1991 and
lives in Ostrava-Privoz;

Mr J.M. is a Czech national of Roma origin who was born in 1988 and
lives in Ostrava-Radvanice;

Ms N.P.is a Czech national of Roma origin who was born in 1989 and
lives in Ostrava;

Ms D.B. is a Czech national of Roma origin who was born in 1988 and
lives in Ostrava-Hefmanice;

Ms A.B. is a Czech national of Roma origin who was born in 1989 and
lives in Ostrava-Hefmanice;

Mr R.S. is a Czech national of Roma origin who was born in 1985 and
lives in Ostrava-Kuncicky;

Ms K.R. is a Czech national of Roma origin who was born in 1989 and
lives in Ostrava-Marianské Hory;

Ms Z.V.is a Czech national of Roma origin who was born in 1990 and
lives in Ostrava-HruSov;

Ms H.K. is a Czech national of Roma origin who was born in 1990 and
lives in Ostrava-Vitkovice;

Mr P.D.is a Czech national of Roma origin who was born in 1991 and
lives in Ostrava,;

Ms M.P.is a Czech national of Roma origin who was born in 1990 and
lives in Ostrava-HruSov;
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15.

16.

17.

18.
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Ms D.M. is a Czech national of Roma origin who was born in 1991 and
lives in Ostrava-HruSov;

Ms M.B. is a Czech national of Roma origin who was born in 1991 and
lives in Ostrava 1;

Ms K.D. is a Czech national of Roma origin who was born in 1991 and
lives in Ostrava-HruSov;

Ms V.S.is a Czech national of Roma origin who was born in 1990 and
lives in Ostrava-Vitkovice.
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Lieta D.H.un citi pret Cehijas Republiku

Eiropas Cilvektiesibu tiesa (otrais departaments), izskatot lietu Lielaja palata
sekojosa sastava:
Sers Nicolas Bratza, PriekSsédeétajs,

Tiesnesi:

B.M. Zupancic,
R.Turmen,
K.Jungwiert,
J.Casadevali,

M Tsatsa-Nikolovska,

K.Traja,

V.Zagrebelsky,

E Steiner,

J.Borrego Borrego,
A.Gyulumyan,
K.Hajiyev,

D Spielmann,

S l:: Jeben
J.Sikuta,

S,

1 Ziemele,

M Villiger

un sekretara vietnieks M.O’Boyle,

pec apsprieSanas slégta sede 2007.gada 17.janvari, Saja datuma piepéma Sadu
spriedumu

PROCED

1.

URA

Tesniegumu (Nr. 57325/00) pret Cehijas Republiku 2000. gada 18. aprili
tiesa iesniedza astoppadsmit Cehijas pilsoni (‘iesniedzgji’) saskana ar
Cilveka tiesibu un pamatbrivibu aizsardzibas konvencijas (‘Konvencija’)
34.pantu. Zinas par iesniedz€jiem atrodamas §1 sprieduma pielikuma
(‘Pielikums’).

Iesniedzejus Tiesa parstavéja European Roma Rights Centre (Eiropas
Romu tiesibu centrs) BudapesSta, Lord Lester of Herne Hill, QC,
J. Goldston, advokats no Nujorkas, un D.Strupek, Cehijas Republika
praktizéjo§s advokats. Cehijas valdibu parstavéja tas parstavis
V.A.Schorm.

Iesniedzgji cita starpa apgalvoja, ka vini paklauti diskrimingjoSai
atticksmel attieciba uz vinu tiesibu uz izglitibu izmantoSanu vinu rasu vai
etniskas izcelsmes dg].

Iesniegums tika nodots Tiesas Otrajam departamentam (Tiesas
reglamenta 52.panta 1.punkts). Saja departamenta saskapd ar



10.

Reglamenta 26. panta 1.punktu tika izveidota palata lietas izskatiSanai
(Konvencijas 27. panta 1. punkts).
Péc noklausiSanas attieciba uz lietas biitibu un pienemamibu
(Reglamenta 54. panta 3.punkts) Palata ar 2005. gada 1. marta lemumu
atzina, ka iesniegums ir dal&ji pienemams izskatiSanai.
2006. gada 7. februart §1 departamenta palata, kas sastavéja no Sadiem
tiesneSiem: J.-P.Costa, priekSsedetajs, tiesneSi A.B.Baka, 1.Cabral
Barreto, K.Jungwiert, V.Butkevych, A.Mularoni un D.Jociené, ka arl
departamenta sekretare S.Dollé, pasludinaja spriedumu, kura ar seSam
balsim pret vienu nosprieda, ka Konvencijas 14. pants, skatot to kopa ar
1. protokola 2. pantu, nav ticis parkapts.
2006. gada 5. maija iesniedz€ji ludza nodot lietu Lielajai palatai saskana
ar Konvencijas 43. pantu. 2006. gada 3. julija Lielas palatas komiteja
apmierindja vinu ligumu.
Lielas palatas sastavs tika noteikts saskana ar Konvencijas 27. panta 2.
un 3.punktu un Tiesas reglamenta 24.pantu. Nosleguma sede
aizvietotajtiesneSi  K.Raja un J.Casadevall nomainija tiesneSus
C. Rozakis un P. Lorenzen, kuri nevargja piedalities lietas turpmakaja
izskatiSana (Reglamenta 24. panta 3. punkts).
Ka iesniedzgji, ta valdiba iesniedza rakstiskus paskaidrojumus par lietas
butibu. Tika sanemti ar1 treSo puSu komentari no dazadam nevalstiskam
organizacijam, tai skaita no International Step by Step Association
(Starptautiska ‘Soli pa solim’ apvieniba), Roma Education Fund (Romu
Izglitibas fonds) un European Early Childhood Research Association
(Eiropas Agrinas bérnibas pétijjumu apvieniba), International Minority
Rights Group (Starptautiska MinoritaSu tiesibu grupa), Interights un
Human rights Watch, European Network Against Racism (Eiropas tikls
cinpai pret rasismu) un European Roma Information Office (Eiropas
Romu informacijas birojs), Fédération internationale des ligues des
Droits de I'Homme (Starptautiska Cilvektiesibu federacija). Katrai no
§STIm organizacijam PriekSsédetajs bija devis atlauju iesaistities lieta
rakstveida procesa (Konvencijas 36.panta 2.punkts un Reglamenta
44 panta 2.punkts). Valdiba atbildetaja sniedza atbildes uz Siem
komentariem (Reglamenta 44.5 .pants).
Lietas izskatiSana notika atklata sede Cilvektiesibu nama Strasbiira,
2007. gada 17. janvart (Reglamenta 59. panta 3. punkts).
Tiesas s€d€ piedalijas:
(a) No valdibas

V. A. Schorm, parstavis,

M. Kopsovd,

Z. Kaprovd,



J. Zapletalovd,
R. Barinka,
P. Koniipka - advokats,

(b) no prasitajiem:

Lord Lester of Herne Hill, Q.C.,
J. Goldston,

D. Strupek — advokati.

Tiesa noklausijas Lord Lester of Herne Hill, J. Goldston un V. A. Schorm uzrunas.

FAKTI

L.

I11.

LIETAS APSTAKLI

Zinas par iesniedz€ju vardiem un dzivesvietu atrodamas Pielikuma.

A. Ieskats vesture

12.

13.

14.

Eiropas Padomes Romu un klejotaju departamenta interneta majaslapa
pieejamie dokumenti liecina, ka romi sakotng&ji nak no regioniem, kuri
atrodas starp ziemelrietumu Indiju un Iranas plato. Pirmas rakstiskas
liecibas par romu ienakSanu Eiropa attiecas uz 14. gadsimtu. Musdienas
Eiropa dzivo no astopiem lidz desmit miljoniem romu. Vini ir atrodami
gandriz visas Eiropas Padomes dalibvalstis, bet dazas Centralas un
Austrumeiropas valstis vini sastada 5% no kopgja iedzivotaju skaita.
Vairums runa ¢iganu valoda, kas ir indoeiropieSu valoda, ko saprot loti
liels skaits romu FEiropa, neskatoties uz tas daudzajiem variantiem.
Parasti romi runa ari attieciga regiona vietéja valoda vai vairakas
valodas.

Kaut arT romi dzivo Eiropa kops 14. gadsimta, lielaka sabiedribas dala
neuzskata tos par pilntiesigu Eiropas tautu, un romi visa savas vestures
laika ir cietu$i no nepiepem3anas un vajasanas. ST vajasana sasniedza
kulminacija nacistu laika, kuru meérkis bija iznicinat romus ka
nepilnvertigu rasi. Gadsimtiem ilgas nepiepemsSanas rezultata daudzas
romu kopienas paSlaik dzivo loti smagos apstaklos, nereti atrasdamies
marginalu loma savas mitnes zemeés, un vinu lidzdaliba sabiedribas dzive
ir arkartigi ierobezota.

Cehijas Republika romiem ir pieskirts nacionalas minoritates statuss, un
tadejadi viniem ir no ta izrieto$as tiesibas. Cehijas Republikas Nacionalo
minoritaSu komisija, kas ir valsts konsultativa institiicija bez izpildvaras
tiesibam, ir atbildiga par nacionalo minoritasu, tatad ari romu, tiesibu



aizsardzibu. Kas attiecas uz Cehijas Republika $obrid dzivojo$o romu
skaitu, tad oficialie, tautas skaitiSanas, statistikas un faktiskie dati ir stipri
atSkirigi. Péc datiem, kas min&ti Cehijas Republikas valdibas Minoritasu
komisijas majas lapa, romu kopienas loceklu skaits Sobrid svarstas no
150 1idz 300 tiikstoSiem cilveku.

B. Specialas skolas

15.

16.

17.

18.

Péc Cehijas valdibas sniegtas informacijas specialas skolas (zvlastni
Skoly) tika dibinatas péc Pirma pasaules kara b€rniem ar ipasam
vajadzibam, tai skaita bérniem ar garigas veselibas vai sociala rakstura
problemam. Skolénu skaits Sajas skolas turpinaja augt (no 23.000
skolenu 1960.gada Iidz 59.301 skolénam 1988.gada. Sakara ar
pamatskolu (zakladny Skoly) iestaSanas prasibam un ar to saistito atlases
procesu vairums romu tautibas bernu Iidz 1989.gadam nokluva
specialajas pamatskolas.

Saskapna ar S$aja gadijuma piem€rojamo Skolu likumu (Likums
Nr.29/1984) specialas skolas ir specializéto skolu (specidlni Skoly)
kategorija, kas domata berniem ar garigas veselibas trauc€jumiem,
bérniem, kuri nespéj apmeklet ‘parastas’ vai specializetas pamatskolas.
Saskana ar likumu lémumu par bérna ievietoSanu speciala skola pienéma
direktors, pamatojoties uz testu rezultatiem, péc kuriem nosaka b&rna
intelektualas sp&jas. So testu organizéja izglitibas psihologijas centrs, un
lemums bija jasaskano ar bérna likumigo parstavi.

1990. gados notika pareja uz tirgus ekonomiku, un Cehijas Republika
tika ieviestas ievérojamas izmainas specialo skolu sistéma. STs izmainas
skara arT romu bérnu izglitibu. 1995. gada Izglitibas ministrija izdeva
rikojumu par papildu stundam skoléniem, kuri obligato izglitibu bija
ieguvusi specialajas skolas. Sakot ar 1996./97. macibu gadu bérnudarzos,
pamatskolas un specialajas skolas tika izveidotas sagatavoSanas klases
bérniem no nelabvéligas socialas vides. 1998. gada Izglitibas ministrija
apstiprinaja alternativu izglitibas programmu romu izcelsmes bérniem,
kuri bija ievietoti specialajas skolas. Pamatskolas un specialajas skolas
tika ar1 norikoti romu paligskolotaji, lai palidzetu skolotajam un uzlabotu
kontaktus ar b&rmu gimeném. 2000. gada 18. februari pienemtie Skolu
likuma grozijumi Nr. 19/2000 noteica, ka skoléniem, kuri bija ieguvusi
pamatizglitibu specialajas skolas, ar1 ir tiesibas iestaties vidusskola ar
nosacijumu, ka vini atbilst iestaSanas prasibam izvéletaja specialitate.
Saskana ar iesniedz€ju sniegtajiem datiem, kas 1999. gada tika ieguti,
aptaujajot 8 specialo skolu direktorus un 69 pamatskolu direktorus
Ostrava, kop€jais specialajas skolas ieskaitito skolénu skaits Ostrava bija



1.360; 762 (56%) no tiem bija romi. Savukart pamatskolas no 33.372
skoléniem tikai 2.26% bija romu bérni. Kaut gan tikai 1.8% ne-romu
bérnu tika ievietoti specialajas skolas, Ostrava romu b&rnu Ipatsvars
Sadas skolas bija 50.3%. No ta izriet, ka Ostrava romu bé€rnam ir 27
reizes lielaka varbiitiba nokliit speciala skola neka citu tautibu bérniem.
Saskana ar datiem, kas ir Eiropas Rasisma un ksenofobijas uzraudzibas
centra (tagad — Eiropas Savienibas Pamattiesibu agentiira) riciba, vairak
neka puse romu tautibas bérnu Cehijas Republika apmeklé specialas
skolas. Vispargjas konvencijas par nacionalo minoritasu aizsardzibu
Konsultativa komiteja 2005. gada 26. oktobra zinojuma atzimeéja, ka péc
neoficialam aplésem romi sastada 70% no specialajas skolas
ieskaititajiem skoleéniem.

Visbeidzot, péc salidzinoSiem datiem par 15 valstim, ieskaitot Eiropas,
Azijas un Ziemelamerikas valstis, kuri apkopoti International Step by
Step Association, Roma Education Fund un European Early Childhood
Research Association sniegtajos apsvérumos®, Cehijas Republika ienem
otro augstako vietu péc to skolénu ar fiziologiska rakstura traucéjumiem
skaita, kas macas specialajas skolas, un treSo vietu valstu saraksta péc to
specialajas skolas ievietoto bérnu skaita, kur macas beérni ar macibu
griutibam. Turklat to astonu valstu vida, kas bija snieguSas zigas par
bérniem, kuru griitibu pamata ir sociali faktori, Cehijas Republika bija
vieniga valsts, kura ar Siem beérniem strada specialas skolas. Pargjas
valstis visbiezak $adu beérnu apmaciba notiek parastajas skolas.

C. Izskatamas lietas fakti

19. Laika posma no 1996. Iidz 1999. gadam Ostrava iesniedzgji tika ievietoti
specialajas skolas tieSi vai péc tam, kad tie kadu laiku bija macijuSies
parasta pamatskola.

20. No Tiesai iesniegtajiem materidliem ir redzams, ka iesniedz&ju vecaki
bija piekritusi vai atseviSkos gadijumos neparprotami liigusi ievietot vinu
bérnus speciala skola. PiekriSanu apliecina paraksts uz izpilditas
veidlapas. Iesniedzeju, kuri pielikuma figuré ar Nr. 12 un 16, gadijuma
datumi uz veidlapam ir velaki neka datumi, kad piepemts lémums par
bérnu ievietoSanu specialaja skola. Abos gadijumos datums labots ar
roku; viena gadijuma blakus ir skolotaja piezime, ka ir notikusi drukas
kluda.

Leémumus par ievietoSanu skola bija pieneémusi attiecigo specialo skolu
direktori, vadoties no izglitibas psihologijas centru rekomendacijam, kas

* P.Evans (2006), ‘Education students with special needs: A comparison of inclusion practices in OECD countries’,
Education Canada 44 (1): 32-35



21.

22.

23.

24.

25.

balstijas uz psihologisko testu rezultatiem. Iesniedz&ju personigajas lietas
bija slédziens par eksamena rezultatu, tai skaita testu rezultati ar
eksaminétaju komentariem, bérnu zim€jumi un vairakos gadijumos —
aptaujas lapa vecakiem.

Vecakiem tika nositits rakstisks lémums par bérna ieskaitiSanu skola.
Taja bija min€ta iespgja parsudzét I€mumu, kuru neviens no
iesniedzejiem nebija izmantojis.

1999. gada 29. junija iesniedz&ji sanéma vestuli no skolas vadibas, kura
vini tika informéti par iesp€jam parcelt beérnus no specialas skolas uz
pamatskolu. No materialiem redzams, ka Cetri no iesniedz€jiem (Nr. 5, 6,
11 un 16 pielikuma) sekmigi nokartoja sp&ju parbaudes testu un turpmak
apmeklgja parasto skolu.

Zemak aprakstitajos parsiidzibas un apelacijas procesos iesniedz€jus
parstaveja advokats, kuru vecaki rakstiski bija pilnvarojusi.

Liigums parskatit lietu arpus formalas parsudzéSanas procediiras

1999. gada 15. Ginija visi iesniedz&ji, iznemot pielikuma ar Nr. 1,2, 10 un
12 minétos, ludza Ostravas Izglitibas departamentu (§kolsk)7 urad)
1zskatit no jauna, arpus formalas parsudzibas proceduras (prezkoumdni
mimo odvolaci Fizeni) administrativos lémumus ievietot vinus specialajas
skolas. Vini apgalvoja, ka vinu intelektualas sp€jas neesot adekvati
parbauditas un ka vinu parstavji neesot precizi informeti par sekam, kas
izriet no ievietoSanas speciala skola. Tadeél vini ladza Izglitibas
departamentu atcelt stridigos lémumus, kuri, vinuprat, neatbilst likuma
prasibam un ierobezo vinu tiesibas wuz izglitibu bez jebkadas
diskriminacijas.

1999. gada 10. septembr Izglitibas departaments informéja iesniedz€jus,
ka, ta ka apstridétie 1émumi atbilst likumdoSanai, vinu ligums izskatit
lietu arpus parsiidzibas procediiras ir noraidits.

Konstitucionala sudziba

1999. gada 15. junija iesniedz€ji, kuri pielikuma mineti ar Nr.1 — 12,
iesniedza konstitucionalu stidzibu, kura vini stidzgjas cita starpa par de
facto diskriminaciju specialas izglitibas sistema. Vini atsaucas cita starpa
uz Konvencijas 3. un 14. pantu un 1. protokola 2. pantu. Atzistot, ka vini
nav apstrid€jusi lémumus ievietot vinus specialas skolas, vini apgalvoja,
ka viniem nav bijis pietickamas informacijas par Sadas ievietoSanas
sekam, un izvirzija argumentu (jautdjuma par visu tiesisko tiesibu
aizsardzibas lidzeklu izsmelSanu), ka vinu gadijuma ir runa par



26.

turpinatiem parkapumiem un jautajumiem, kas parsniedz vinu personisko
interesSu robezas.

Pamatojot savu siidzibu, iesniedz€ji paskaidroja, ka vini bija ievietoti
specialajas skolas saskand ar visparéju praksi, pildot likuma prasibas. ST
prakse vinu gadijuma noveda pie de facto rasu segregacijas un
diskriminacijas, par ko liecina divu atsevisku izglitibas sistemu
eksistence. Sis sistémas paredzétas dazadu rasu grupu parstavjiem —
specialas skolas romiem un ‘parastas’ pamatskolas iedzivotaju
vairakumam. Fakts, ka atSkirigai attieksmei nav objektiva un sapratiga
pamatojuma, kvalificéjams ka pazemojoSa attieksme, kuras rezultata
romiem tiek liegtas tiesibas uz izglitibu (jo macibu programmam
specialajas skolas ir raksturiga zemaka kvalitate un to audzekni nevar
atgriezties pamatskolas vai ieglit vid€jo izglitibu. Vieniga iesp€ja esot
arodapmacibas centri). Apgalvojot, ka vini ir ieguvusi zemakas kvalitates
izglitibu un tikuS$i publiski pazemoti, iesniedz€ji ludza Konstitucionalo
tiesu (Ustavni soud) atzit, ka vinu tiesibas ir tikuSas parkaptas, atcelt
lemumus par vinu ievietoSanu specialajas skolas, uzlikt par pienakumu
atbildétajiem (attiecigajam specialajam skolam, Ostravas Izglitibas
departamentam un Izglitibas Ministrijai turpmak atturéties no vinu
tiestbu parkapSanas un atjaunot status quo ante, dodot romiem iesp&ju
apmeklét stundas, lai kompensetu zaudeto.

Rakstiskajos  paskaidrojumos Konstitucionalajai tiesai  attiecigas
specialas skolas noradija, ka visi prasitaji bijusi ieskaititi skola uz
psihologijas centra rekomendacijas pamata un ar prasitaju parstavju
piekriSanu. Turklat péc informacijas sanemSanas par attiecigajiem
lemumiem neviens no parstavjiem neesot izteicis véléSanos tos apstridet.
No skolu parstavju teikta izriet, ka prasitaju parstavji bijusi informeéti par
atSkiribam specialo skolu un pamatskolu macibu programmas. Skolotaju
sanaksmes skolénu sekmes esot regulari izveértétas, lai noteiktu vinu
gatavibu pariet uz pamatskolu. DaZiem no iesniedz€jiem (Nr.5-11
pielikuma) esot teikts, ka pastav iesp€ja vinus parcelt uz parasto skolu.
Izglitibas departaments savos paskaidrojumos noradija, ka speciala skola
ir juridiska persona un ka apstridétajos l@mumos bijusi norade uz iesp&ju
lemumu parsudzet, bet iesniedzg€ji nevienu reizi neesot Versusies
izglitibas inspekcija.

Izglitibas ministrija noraidiju jebkadu diskriminaciju un noradija uz dazu
romu bérnu vecaku tendenciozi negativu attiecksmi pret skolas darbu.
Ministrija apgalvoja, ka ikviena gadijuma, kad bérns ievietots specialaja
skola, tas ir noticis p€c bé€rna intelektualo sp€ju izverté€Sanas, un ka
izSkiroSais faktors bijusi vecaku piekriSana. Turklat Ostravas skolas esot
18 romu izcelsmes skolotaju paligi.
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Savos nosléguma paskaidrojumos iesniedz&ji noradija, ka (i) skolas
dokumentacija nekas neliecina par skolénu progresa regularu parbaudi ar
mérki tos parcelt uz pamatskolu, (ii) izglitibas psihologijas centru
zinpojumos nav informacijas par rikotajiem testiem un (iii) vinu
rekomendacijas par ievietoSanu specialaja skola balstijas uz tadiem
raditajiem ka nepietiekoSas Cehu valodas zinaSanas, parak liberala
vecaku atticksme vai nelabveéliga vide. Vini ar1 apgalvoja, ka robi
zinaSanas praktiski nelava beérnus parcelt uz pamatskolu un ka ar
socialam vai kultiiras atSkiribam nevar attaisnot atSkirigo attieksmi.

1999. gada 20.oktobr1 Konstitucionala tiesa noraidija iesniedz€ju
sudzibu — dalgji ka acimredzami nepamatotu, un dal&ji tadel, ka tas
izskatiSana nebija tiesas jurisdikcija. Tomer Tiesa aicinaja kompetentas
iestades rupigi un konstruktivi izskatit iesniedz€ju priekSlikumus.

(a) Attieciba uz stidzibu par to, ka ievietoSana speciala skola parkapjot
iesniedz€ju tiesibas, Konstitucionala tiesa nosprieda, ka, ta ka stidziba
faktiski minéti tikai 5 1@mumi, Tiesai nav tiesibu izskatit to iesniedz€ju
lietas, kuri nav apstridéjusi Iémumus.

Attieciba uz tiem pieciem iesniedz€jiem, kuri bija iesniegusi
konstitucionalo stdzibu par lémumiem ievietot vinus specialajas skolas
(pielikuma Nr. 1,2,3.5 un 9), Konstitucionala tiesa noléma nenemt véra
to, ka vini nebija parastaja kartiba parstudzejusi Sos lémumus, jo tiesnesi
bija vienispratis, ka vinu konstitucionalas studzibas aptver jautajumus, kas
ir plasaki par prasitaju personiskajam interesem. Tomeér Tiesa nosprieda,
ka iesniegtajos materialos nav neka, kas liecinatu, ka attiecigas likuma
normas ir tikuSas piemérotas vai interpretétas nekonstitucionali, jo
lemumus bija pienémusi direktori, kuriem bija atbilstoSas pilnvaras,
balstoties uz izglitibas psihologijas centru rekomendacijam un
iesniedzeju parstavju piekriSanu.

(b) Attieciba uz sitidzibam par nepietiekoSu iesniedz€ju progresa kontroli
skola un par rasu diskriminaciju Konstitucionala tiesa noradija, ka tas
uzdevumos neietilpst visparéja sociala konteksta izverteéSana un ka
iesniedz€ji nav snieguSi konkretus pieradijumus, kas apstiprinatu vinu
apgalvojumus. Ta arT noradija, ka iesniedzg€jiem bija iesp€ja apstridet
lemumus par ievietoSanu specialajas skolas, taCu vini to neizmantoja.
Attieciba uz iebildumu, ka nav tikusi sniegta adekvata informacija par
lemuma sekam, Konstitucionala tiesa uzskatija, ka iesniedz€ju parstavji
butu vargjusi iegiit So informaciju, sazinoties ar skolam, tacu lieta nekas
nenorada uz to, ka vini butu izradijusi jebkadu interesi par parieSanu uz
pamatskolu. Tadel Konstitucionala tiesa nosprieda, ka $1 stidzibas dala ir
actimredzami nepamatota.
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NACIONALA LIKUMDOSANA UN PRAKSE

Skolu likums Nr. 29/1984, kurs atcelts ar likumu Nr. 561/2004, kas
stajas speka 2005. gada 1. janvarl

Lidz 2004. gada 18. februarim Skolu likuma 19. panta 1. punkts noteica,
ka vidgjo izglitibu ir tiesigi iegut tie skoléni, kuri ir sekmigi apguvusi
pamatskolas izglitibu.

Pec tam, kad 2000. gada 18. februari stajas speka grozijums Nr. 19/2000,
labotais 19. panta 1. punkts paredzgja, ka vidusskola var staties skoléni,
kuriem ir pabeigta obligata izglitiba un kuri iestajoties paradijusi, ka vini
atbilst uznemsSanas prasibam izvéletaja programma.

31. panta 1. punkts noteica, ka specialas skolas ir paredzetas bérniem ar
garigo spéju trauc€jumiem (rozumové nedostatky), kas nelauj viniem
sekmigi apgiit programmu parastajas pamatskolas vai specializ€tajas
pamatskolas (specidlni zdkladni Skola), kuras paredz€tas b&€rniem ar
sensora rakstura trauc€jumiem, slimibu vai invaliditati.

likums Nr. 561/2004)

Sis jaunais likums vairs neparedz specialas skolas taja forma, kada tas
pastaveja, pirms likums stajas speka. Pamatizglitibu tagad nodroSina
pamatskolas un specializétas pamatskolas, kuras domatas audzekniem ar
smagam garigas attistibas problemam, bérniem ar multipliem veselibas
trauc€jumiem un beérniem, kas sirgst ar autismu.

16. pants satur normas, kas regulé to bérnu un skolénu izglitibu, kam ir
ipasas vajadzibas. 1. punkta tie definéti ka bérni ar invaliditati, veselibas
problémam vai sociala rakstura problémam. 16. panta 4. punkta noteikts,
ka &1 likuma izpratné bérns uzskatams par sociali nelabvéligu cita starpa
tad, ja tas nak no vides ar zemu socialu un kultiiras ITmeni vai arT pastav
sociali patologisku problému risks. 5. punkts paredz, ka Ipasu izglitibas
vajadzibu esamibu nosaka macibu metodiskie centri.

Likums cita starpa paredz skolotaju paligus, individualus izglitibas
projektus, sagatavoSanas klases bé€rniem no nelabvéligas vides laika
posma pirms obligatas izglitibas, ka art papildnodarbibas skoléniem, kuri
nav ieguvusi elementaro izglitibu.

Dekréts Nr. 127/1997 par specializétajam skolam (atcelts ar dekrétu
Nr. 73/2005, kurs stajas speka 2005. gada 17. februari)



34.

35.

36.

12

Dekréta 2.panta 4.punkts noteica, ka b€rniem ar garigo sp€ju
trauc€jumiem ir pieejamas sekojoSas skolas: specializétas bérnudarzu
skolas (specidlni matefské Skoly), specialas skolas, paligskolas (pomocné
Skoly), arodskolas (odbornd ucilisté), praktiskas apmacibas skolas
(praktické Skoly).

6. panta 2.punkts nosaka, ka, ja skolas laika notiek izmainas berna
invaliditaté vai specializeta skola vairs neatbilst invaliditates ltmenim,
skolas direktoram ir pienakums p€c sarunas ar skoléna parstavi ieteikt
ievietot So skolénu cita specializeta skola vai parasta skola.

7. panta 1. punkts noteica, ka [émumu ievietot vai parcelt skolénu cita
starpa uz specialo skolu pienem skolas direktors ar nosacijumu, ka ir
sanemta beérna likumigo aizbildnu piekriSana. Saskana ar 7.panta
2. punktu priekSlikumu par bérna ievietoSanu cita starpa speciala skola
direktoram var izteikt skoléna likumigais parstavis, skoléna paSreiz€ja
skola, izglitibas psihologijas centrs, slimnica vai klinika, iestade, kuras
kompetencé atrodas gimenes un b&rnu labklajiba vai veselibas centrs. Ja
skolens nesanpem vietu speciala skola, 7.panta 3.punkts wuzliek
direktoram par pienakumu informét par to bérna likumigo parstavi un
kompetentu skolu vadibas iestadi vai paSvaldibu, kura skoléns dzivo
lemuma pienemsSanas bridi. Skolu vadibas iestade Sada gadijuma
konsultejas ar paSvaldibu un iesaka skolu, kura skoléns var€s iegut
obligato izglitibu. 7. panta 4.punkts nosaka, ka izlitibas psihologijas
centram ir jasavac visi dokumenti, kuri nepiecieSami sakara ar pienemto
lemumu, un jaiesaka skolas direktoram, kads skolas tips nepiecieSams
skolénam.

D. Dekréts Nr. 73/2005 par bérnu, skolénu un studentu ar ipasam vajadzibam

izglitibu

37.

38.

Dekréta 1. pants nosaka, ka skoléni un studenti ar 1pasam vajadzibam ir
jamaca, izmantojot atbalsta metodiku, kas liela meéra atskiras no
individualajam metodém un papémieniem, kas ir pieejami parastajas
skolas.

2. pants nosaka, ka berni, kuru 1pasas macibu vajadzibas ir noteiktas ar
macibu vai psihologiska eksamena palidzibu, ko organizgjis macibu
metodiskais centrs, sanpem TIpaSu apmacibu, ja ir pilnigi skaidri
nepiecieSamas vajadzibas ievietot vinus speciala macibu sist€éma.

E. Nacionala prakse lietas izskatiSanas laika

1. Psihologiska parbaude
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Intelektualo sp&ju parbaude macibu psihologijas centra ar bérna likumigo
parstavju piekriSanu nebija ne automatiska, ne obligata. Rekomendaciju,
ka bérnam vajadz&tu iziet psihologisko parbaudi, parasti izteica skolotaji
— bérna sakotn€jas uzpemsSanas laika vai gadijuma, ja tika novérotas
griittbas macibu procesa laika -, vai pediatri.

Ka apgalvoja iesniedz€ji, kuri atsaucas uz Sis jomas ekspertiem,
visbiezak tika izmantoti testu varianti ‘Wechsler Intelligence Scale for
Children’ | ‘Vekslera intelekta skala bérniem’] (PDW un WiSC III), ka
ar1 ‘Stanford-Binet Intelligence Test’ [‘Stenforda-Bin€ intelektualo sp&ju
tests’]. Citejot dazadus viedoklus, tai skaita skolotaju un psihologu, ka
ari Cehijas Izglitibas ministrijas specidlo skola departamenta vaditaja
viedoklus 1999. gada, iesniedzg&ji apgalvoja, ka testi nebija nedz
objektivi, nedz ticami, jo tie bija izstradati ¢ehu bérniem un nebija nesen
standartizeti vai oficiali apstiprinati romu b&rnu vajadzibam. Nebija art
nekadu instrukciju, kas ierobezotu brivibu testu organizé€Sana un
rezultatu interpretéSana. Iesniedz€ji ar1 v€rsa uzmanibu uz 2002. gada
zinojumu, kura Cehu skolu inspekcija noradija, ka specialas skolas
joprojam tiek ievietoti beérni bez nopietniem garigas veselibas
trauc€jumiem.

Zinojuma, kuru 1999. gada 1. aprili iesniedza Cehijas Republika saskana
ar Vispargjas konvencijas par nacionalo minoritasu aizsardzibu 25. panta
l.punktu, noradits, ka psihologiskie testi paredz&ti iedzivotaju
vairakumam un tajos nav nemta veéra romu specifika.

Konvencijas Konsultativa komiteja 2002.gada 25.janvari pirmaja
zinojuma par Cehijas Republiku atziméja, ka, kaut ari §Is skolas ir
domatas garigi atpalikuSiem bérniem, tajas tika ievietoti art daudzi romu
bérni, kam nebija garigas attistibas traucéjumu, pamatojoties uz patiesam
vai iedomatam atSkiribam starp iedzivotaju vairakuma un romu kultiiru
un valodu. Komiteja pasvitroja, ka ‘Sadi bérni biitu ievietojami specialas
skolas vienigi tad, kad tas ir absoliiti nepiecieSams, un vienmer
pamatojoties uz konsekventu, objektivu un visaptveroSu testu
rezultatiem.’

Sava otraja zinpojuma 2005.gada 26.oktobr1 Konsultativa komiteja
rakstija sekojoSo: ’Testi un metodes bérnu intelektualo speju
izverteSanai, stajoties skola, jau ir parstradati tada veida, lai tos nevarétu
izmantot pret romu berniem.” Tacu komiteja izteica bazas, ‘ka
psihologisko testu parstradasana nav devusi véra nemamus rezultatus.
Péc neoficialiem aprékiniem romi sastada Iidz 70% [specialo] skolu
skolénu, un tas, nemot véra romu ipatsvaru Cehija, vedina ap$aubit testu
objektivitati un attiecigo metodiku, kas tiek lietota prakse’.
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Zinojuma par Cehijas Republiku, kas publicéts 2000. gada 21. marta,
Eiropas Komisija pret rasismu un neiecietibu (ECRI) noradija, ka romu
bérnu novirziSana uz specialajam skolam nereti notiek gandriz
automatiski. Péc ECRI domam, vajos rezultatus, ko Sie skoléni uzrada
pirmsskolas parbaudés, varétu skaidrot ar to, ka Cehijas Republika
vairums romu bérnu neapmekl€é bérnudarzu. ECRI tade] uzskatija, ka
prakse, ka romu beérnus novirza uz specialajam skolam garigi

test€Sana notiek godigi un bérna sp€jas tiek objektivi novertetas.

Sava nakosaja zinojuma par Cehijas Republiku, kas publicéts 2004. gada
junija, ECRI noradija, ka tests, ko izstradajusi Cehijas Izglitibas
ministrija bérna intelektualo sp&ju noveértéSanai, nebija obligats un tas
bija tikai viens no instrumentiem un metodém, kas ir rekomendétas
metodiskajiem centriem.

Sava gala zigojuma par situaciju ar romu, sinti un klejotaju
cilvektiesibam FEiropa 2006.gada 15. februari Cilvektiesibu komisars
teica: ’Romu beérni nereti tiek ievietoti klasés b€rniem ar pasam
vajadzibam bez adekvata psihologiska vai pedagogiska izvert&juma;
patiesie kriteriji ir saistiti ar vinu etnisko izcelsmi.’

International Step by Step Association, Roma Education Fund un
European Early Childhood Research Association savos apsverumos
noradija, ka valstis austrumu Centraleiropa un dienvidaustrumu Eiropa
parasti nav defin€ts jedziens ‘invaliditate’ (saistiba ar bérnu ievietoSanu
specialajas skolas), un tas lietoja tadas definicijas, kuras kada
invaliditates forma bija piesaistita beérna socialajam un kultiiras
kontekstam, tadéjadi radot priekSnoteikumus diskriming€joSai praksei.
Dati par bérniem ar invaliditati parsvara tika npemti no administrativiem
avotiem, nevis ieguti, balstoties uz patieso bérna 1paSibu izvertejumu.
Tadejadi 1990. gados biezi tika realiz€ta segregacijas prakse un
organizets viens vienigs tests.

Apsverumos apgalvots, ka izveérteéSana, uz kuras pamata Ostravas rajona
romu berni tika ievietoti specialas skolas, neatbilst efektivas izverteSanas
kritérijiem, kuri bija labi zinami 1990. gadu vida, pieméram, Kriteriji,
kurus bija public€jusi National Association for the education of Young
Children (Jaunako bérnu izglitibas nacionala asociacija (ASV)). Sie
kriteriji tagad bija saistiti ar Global Alliance for the Education of Young
Children (Globala jaunako bérnu izglitibas alianse), kura ietilpa
daliborganizacijas Eiropa un, konkréti, Cehijas Republika. Sajos
kriterijos ietilpa: izvert€Sanas procesa &tiskie principi; izverteSanas
instrumentu  izmantoSana  paredz€tajiem = meérkiem  atbilstoSi
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profesionalajiem kvalitates krit€rijiem; izvert€Sanas atbilstiba vecuma
grupai un citiem bérnus raksturojoSiem lielumiem; atzinums, ka tas, kas
tiek vertéts, ir nozimigi no bérna attistibas un izglitibas viedokl]a;
veért€juma rezultatu izmantoSana, lai izprastu un uzlabotu macibu
procesu; izveért€Sanas faktu vakSana reala vidé un situacijas, kas
atspogulo bérnu patieso sniegumu; dazadu datu avotu izmantoSana laika
gaita atkartotai izvertéSanai; pastaviga kontrole, ka mainas skrininga
laika noverotais; individuali piemérotu, uz normam balstitu testu
izmantoSanas ierobezoSana; ka ar1 adekvatas informacijas sniegSana
izvertéSanas procesa iesaistitajam personalam un gimen&m.

Jaatzist, ka Ostravas rajona romu b€rnu novért€Sana notika, nenemot
vera bérnu valodu un kulturu, vinu iepriek$€jo maciSanas pieredzi, vinu
neinformétibu par test€Sanas prasibam. Tika izmantoti atsevisSki fakti,
nevis faktu kopums. TestéSana notika vienu reizi, velak neatkartojot
izverteéSanu. Dati netika iegiiti reala vai autentiska vid€, kur b&rni varétu
paradit savas prasmes. Parak liels akcents tika likts uz standartizétu testu
izmantoSanu, kas bija paredzeti citam iedzivotaju grupam.

Sie novérojumi (UNICEF, Innocent Insight (2005); ‘Denied future: the
right to education of Roma/Gypsy and Traveller children’; D.J.Losen
and G.Orfield (2002), ‘Introduction: Racial inequity in special
education’(Cambridge, MA: Harvard Education Press) liecina, ka
neproporcionala noteiktu skolénu grupu ievietoSana specialajas skolas
saistita ar vairakiem faktoriem, tai skaita ar ,,skolu vadoSo iestazu
neapzinatiem rasu aizspriedumiem, lielu resursu nevienlidzibu,
neattaisnojamu palausanos uz IQ testu rezultatiem un citiem veértéSanas
instrumentiem, izglitibas darbinieku neadekvatu reakciju uz spiedienu,
kas saistits ar augstu likmju testiem, un nevienlidzigo spéku sameéru, kas
ir par labu skolu amatpersonam, nevis minoritasu vecakiem”. Tadgjadi
var teikt, ka ievietoSana skolas, balstoties uz psihologisku testéSanu,
nereti atspoguloja sabiedriba valdoSos rasu aizspriedumus.
Atbildétajvaldiba noradija, ka paSlaik izstradasanas stadija ir Eiropas
psihologu izmantojamo normu unific€Sana un ka valsts varas iestades ir
darfjusas visu nepiecieSamo, lai psihologiskos testus vaditu atbilstosi
sagatavoti eksperti ar augstako izglitibu, izmantojot jaunakos
profesionalos un &tiskos standartus Saja joma. Turklat ¢ehu ekspertu
petijumi 1997. gada, kas tika veikti pec Izglitibas ministrijas liguma,
paradija, ka romu beérni standarta testa (WISC III) uzrada tikai nedaudz
zemakus rezultatus neka ¢ehu berni (viens punkts 1Q skala).

2. Piekrisana ievietot bernu specialaja skola
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Dekréta Nr. 127/1997 7.pants par specializ€tajam skolam noteica, ka
likumigo parstavju piekriSana ir sine qua non nosacijums beérna
ievietoSanai specialaja skola. Prasitaji noradija, ka ¢ehu likums nenosaka,
ka piekriSanai jabut rakstiska forma. Nav arT iepriekS jasniedz
informacija par specialo skolu macibu procesu vai par bérna ievietoSanas
specialaja skola sekam.

2000. gada marta zinojuma ECRI noradija, ka romu bérnu vecaki nereti
atbalsta vinu beérnu ievietoSanu specialajas skolas. Dalgji tas
1zskaidrojams ar vingu ve€lmi pasargat bérnus no aizskarumiem parastaja
skola un izolacijas no par€jiem romu tautibas b&rniem un dal&ji ar
salidzinoS$i zemo interesi par izglitibu.

2004. gada jinija zinojuma par Cehijas Republiku ECRI konstatgja, ka,
izlemjot jautajumu, atlaut vai neatlaut ievietot bérnu specialaja skola,
romu beérnu vecakiem ‘joprojam trukst informacijas par ilgtermina
iesp€jamajam sekam, ja beérni tiek ievietoti $adas skolas, kuras nereti
vecakiem tiek pasniegtas ka iesp€ja bérniem nodroSinat ipasSu uzmanibu
un iesp€ju biit kopa ar citiem romu bérniem’.

Spriezot péc informacijas, ko FIDH ieguvusi no savas cehu
daliborganizacijas, daudzas skolas Cehijas Republika nevélas uzpemt
romu beérnus. Tas izskaidrojams ar citu tautibu vecaku reakciju. Ir
gadijumi, kad vecaki iznpem bérnus no integrétam skolam, jo baidas, ka
sakara ar romu bérnu uznemsanu skolas Itmenis kritisies. Otrs iemesls ir
vienkarsi aizspriedumi pret romiem. TieSi Sada konteksta romu bérni tiek
testeti, lai varétu parbaudit vinu spejas sekot lidzi macibam parastaja
skola. Péc testeSanas romu bérnu vecakiem iesaka sutit savus bernus
specialajas skolas. Vecaku izvele siitit bérnu specialaja skola pilniba
atbilst skolu vadibas v€lmei nepielaut situaciju, ka par€jo bérnu vecaki
iznpem savus bérnus no S§is skolas.

3.Sekas

Skoleni specialajas skolas macas péc 1pasas macibu programmas, kas
esot pielagota vinu intelektualajam sp€jam. Pabeidzot obligatas izglitibas
kursu Sada tipa skola, berniem ir izvele: turpinat macibas arodapmacibas
centros, vai kop$ 2000. gada 18. februara — citas videjas macibu iestades
(ar nosactjumu, ka vini ir sp€jigi uznpemsanas procesa laika pieradit, ka
vinu [imenis atbilst izveletas macibu iestades uznemsanas prasibam).

Bez tam dekréta Nr. 127/1997 6. panta 2.punkts noteica, ka, ja macibu
gaita mainas skoléna invaliditates raksturs vai art specializeta skola vairs
neatbilst vina invaliditates ITmenim, skolas direktora pienakums ir péc
sarunas ar bérna vai skol€na likumigo parstavi rekomendét bérnu ievietot
cita specializ€ta skola vai parasta skola.
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Sava gala zinojuma par romu, sinti un klejotaju stavokli saistiba ar
cilvektiesibam 2006. gada 15. februari Cilvektiesibu komisars noradija:
’NovirziSana uz specialajam skolam vai klas€m nereti nozimé, ka Siem
bérniem jamacas péc zemakas kvalitates programmas neka parastajas
klas€s, kas ierobeZo talakas izglitibas un v&lak ar1 darba iekartoSanas
iespejas. Sada politika apzimogo romu bérus ki mazak spé&jigus
skolenus. Tai pasa laika segregacija izglitiba liedz gan romu, gan
pargjiem berniem iespgju iepazit citam citu un macities sadzivot ka
lidzvertigiem pilsoniem. Ta izsledz romu bérnus no pamatsabiedribas
pasa vinu dzives sakuma, palielinot marginalizacijas risku.’

Vispargjas konvencijas nacionalo minoritaSu aizsardzibai Konsultativa
komiteja sava otraja zinojuma, kas datéts ar 2005. gada 26. oktobri,
noradija, ka ievietoSana specialajas skolas ‘ierobeZzo romu bérnu piekluvi
citu Itmenu izglitibai, tad€jadi samazinot vinu iesp€jas integréties
sabiedriba. Kaut ar1 likums vairs neliedz bérniem pariet no ‘specialajam’
uz parastam vidusskolam, zinaSanu limenis, ko nodroSina specialas
skolas, parasti nelauj Siem bé&rniem tikt gala ar vidusskolu prasibam un
rezultata vini ‘izkrit’ no sist€émas.’

Pec noverojumiem, ko iesniedza International Step by Step association,
Roma Education Fund un European Early Childhood Research
Association, beru ievietoSana atSkirtas (segregated) specialajas skolas ir
piemers, ka agrina stadija novirzit bérnus, Saja gadijuma — ievietojot
bérnus, kuriem Skietami ir ‘zemas spg€jas’ vai zems ‘potencials’,
specialajas skolas pavisam maza vecuma. Sada prakse palielina izglitibas
nevienlidzibu, jo ta negativi iespaido to bérnu panakumu Iimeni, kuri nak
no nelabvéligas vides (skatit cita starpa véstuli Padomei un Eiropas
Parlamentam par ‘efektivitati un vienlidzibu Eiropas izglitibas un
apmacibas sisttma’ (COM/2006/0481, 2006.gada 8. septembris).
Ilgtermina skolénu daliSana nozimé, ka tos novirzis uz mazak prestizam
skolam un daudzi paragri partrauks skolas gaitas. Sociala konteksta tas
nozimeé neveiksmi.

Savos Tiesal iesniegtajos apsvérumos organizacijas Minority Rights
Group International, FEuropean Network Against Racism un European
Roma Information Office noradija, ka berni specialajas skolas apgust
vienkarSotu macibu programmu, kas tiek uzskatita par piemérotu vinu
zemakam attistibas Iimenim. Pieméram, Cehijas Republika bérniem
specialajas skolas nav obligati jazina alfab&ts un nav obligati jamak
skaitit [idz desmit I1dz treSajai vai ceturtajai klasei, kamér vinu vienaudzi
parastajas skolas apgust Sis zinaSanas pirmaja macibu gada.

EIROPAS PADOMES AVOTI
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A. Ministru Komiteja

Ministru Komitejas Rekomendacija (2000) 4 dalibvalstim par romu, ¢iganu bérnu
izglitibu  Eiropa (pienemta 2000.gada 3.februari ministru vietnieku
696. sanaksme)

54. Rekomendacija teikts sekojosais:
‘Ministru Komiteja saskana ar Eiropas Padomes Statiitu 15.b panta nosacijumiem,

Uzskatot, ka Eiropas Padomes mérkis ir panakt lielaku vienotibu starp tas
dalibniekiem un ka So mérki var sasniegt, izveidojot kopigu ricibas planu izglitibas
joma;

Atzistot, ka ir javeic neatliekami pasakumi, lai izveidotu jaunu pamatu nakotnes
izglitibas strat€gijai attiectba uz romu/¢iganu tautu Eiropa, 1pasi npemot veéra augsto
analfab&tisma vai dal€ja analfab&tisma ltmeni vinu vidii, augsto skolénu ‘atbiruma’
Itmeni, nelielo to audzeknu skaitu, kuri pabeidz pamatizglitibu, ka art zemo skolas
apmekletibu;

Apzinoties, ka grutibas, ar kuram saskaras romi/€igani izglitibas joma, liela méra ir
pagatnes mantojums — politika, kas noveda pie romu/¢iganu bérnu asimilacijas vai
segregacijas skola uz ta pamata, ka vini ir ‘socialaja un kulttras zina ierobezoti’;

Uzskatot, ka romu/¢iganu nelabveligo situaciju Eiropas sabiedribas nevar mainit uz
labu, ja romu/Ciganu bérniem netiek garant€tas vienlidzigas iesp€jas izglitibas
joma;

Uzskatot, ka romu/Ciganu beérnu izglitibai jaklust par prioritati nacionalajas

romu/¢iganu politikas;

Paturot prata, ka politikai, kas veérsta uz romu/¢iganu problemam izglitibas lauka
jabut visaptveroSai, pamatojoties uz izpratni, ka romu/¢iganu bernu izglitibas
jautajums ir ciesi saistits ar plasu citu faktoru un priekSnoteikumu spektru, socialo
un kulturas aspektu, ka ar cipu pret rasismu un diskriminaciju;

Atceroties, ka izglitibas politikai par labu romu/Ciganu bérniem ir jaiet roku roka ar
pieauguso izglitibas un profesionalas izglitibas politiku; ...

Rekomendg, ka izglitibas politikas realizacija dalibvalstu valdibam:
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- javadas péc principiem, kas izklastiti §1s rekomendacijas pielikuma;
- jadara zinams S1s Rekomendacijas saturs attiecigajam valsts iestadém
katra valsti, izmantojot atbilstoSus izplatiSanas veidus.’

55. Rekomendacijas R (2000) Pielikuma atbilstoSajas sadalas noteikts:
,, Vadosie principi romu/ciganu bérnu izglitibas politika Eiropa

I.

1.

II.

Struktiiras

Romu/€iganu bérnu izglitibas politikas realizacijai nepiecieSami adekvati
resursi un fleksiblas struktiiras, lai varétu apmierinat Eiropas loti dazadas
romu/¢iganu populacijas vajadzibas, npemot vera, ka eksisteé romu/¢iganu
grupas, kuras piekopj klejojosu vai dalgji klejojosu dzives veidu. Seit
varétu pieversties talmacibai, kas balstas uz jaunajam komunikaciju
tehnologijam.

Galvenais ir labak koordin€t starptautisko, nacionalo un vietéjo Iiment,
lai var€tu izvairities no piilu dekoncentracijas, veicinot sinergiju.

Sim nolikam dalibvalstim ir japanak, ka izglitibas ministrijas apzinas
romu/¢iganu bérnu izglitibas problémas.

Lai padaritu skolu pieejamu romu/Ciganu beérniem, ir plaSi jaattista un
jadara viniem pieejamas pirmsskolas izglitibas shemas.

IpaSa uzmaniba pievérSama labakai komunikacijai ar vecakiem,
vajadzibas gadijuma izmantojot romu/¢iganu kopienas starpniekus, kam
varétu biit iesp€ja pieejai specifiskas karjeras iesp€jam. Vecaki
janodroSina ar specialo informaciju un konsultacijam par izglitibas
nepiecieSamibu un par paSvaldibu iesp&jam sniegt gimeném atbalstu.
Starp skolu un vecakiem japastav savstarp€jai sapratnei. Vecaku
izslégSana, zinaSanu un izglitibas trikums (nereti analfab&tisms) ari
nelauj berniem pilniba baudit izglitibas sist€émas priekSrocibas.

Ir jaizveido atbilstoSas atbalsta strukturas, kas, 1pasi ar pozitivu ricibu,
palidzetu romu/¢iganu bérniem realizet vienlidzigas iesp€jas skola.
Dalibvalstis tiek aicinatas nodroSinat vajadzigos resursus, lai var€tu
istenot augSmin€to politiku un pasakumus, kas likvidetu plaisu starp
romu/¢iganu un iedzivotaju vairakuma berniem.

Macibu programmas un macibu materiali

Izglitibas politika, kas versta uz romu/¢iganu beérnu situacijas
uzlaboSanu, ir realiz€jama plasakas starpkultiiru politikas ietvaros, nemot
vera romu kultiras Ipatnibas un daudzu romu/Ciganu nelabveligo
situaciju dalibvalstis.

Tadel visuma macibu programmas un macibu materiali javeido ta, lai
nemtu véra romu/Ciganu bérnu kulturas identitati. Romu vésture un
kulttira ir jaiestrada macibu materialos, lai ta atspogulotu romu/¢iganu
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bérnu kultiiras identitati. Ir jasekmé, lai romu/Ciganu kopienas parstavji
palidzetu izstradat macibu materialus par romu/¢iganu vesturi, kultiru un
valodu.

10. Tomér dalibvalstim janodroSina, ka ta rezultatd netiek izveidotas
atseviSkas macibu programmas un biitu javeido atseviskas klases.

11. Dalibvalstim ar1 jarupé€jas, lai macibu materialu izstrades pamata butu
labas prakses paraugi, kas palidzetu skolotajiem ikdienas darba ar
romu/Ciganu beérniem.

12.  Valstis, kuras runa romu valoda, romu/Ciganu berniem jadod iesp€ja
skola macities dzimto valodu.

III.  Skolotaju atlase un sagatavoSana

13.  Ir loti svarigi nakoSos skolotajus apbrunot ar Ipasam zinaSanam un
prasmém, lai vini labak var€tu izprast romu/¢iganu bérnus. Tai pasa laika
romu/Ciganu bérnu izglitoSanai jabut visparéjas izglitibas sist€mas
neatpemamai sastavdalai.

14.  Ir jaiesaista romu/Ciganu kopiena Sadu macibu programmu sagatavosana,
1pasi informacijas sniegSana nakosSajiem skolotajiem.

15.  Jaatbalsta skolotaju teorétiska un praktiska sagatavoSana no romu/¢iganu
vidus.

B. Parlamentara Asambleja

1.Rekomendacija Nr. 1203 (1993) par c¢iganiem Eiropa

56. Parlamentara Asambleja cita starpa atzimgja:

,Viens no Eiropas Padomes meérkiem ir veicinat patiesas Eiropas kultiiras
identitates izveidoSanos. Eiropa ir majas daudzam kultiram, un tas visas, ari
minoritaSu kultiiras, bagatina Eiropas kultiras dazadibu.

IpaSa vieta minoritasu vido pieder ¢iganiem. Kaut ari vini ir izkliedéti pa visu
Eiropu un viniem nav valsts, ko vini varétu saukt par savu, vini ir 1sta Eiropas
minoritate, tomeér tada, kas neieklaujas nacionalo vai lingvistisko minoritasu
definicija.

Budami neteritoriala minoritate, ¢igani dod lielu pienesumu Eiropas kulturas
dazadibai. Dazadas Eiropas dalas tie sniedz atSkirigu ieguldijumu — valoda,
miizika vai amatnieku darinajumos.

Tagad, kad Centralas un Austrumeiropas valstis ir dalibvalstis, ¢iganu skaits,
kas dzivo Eiropas Padomes teritorija, ir stipri palielindjies.
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Neiecietiba pret ¢iganiem ir eksist€jusi gadsimtiem ilgi. Tomeér arvien bieZak
veérojamas rasu vai sociala naida izpausmes, un saspilétas attiecibas starp
kopienam tikai pasliktina to noZ€lojamo stavokli, kada dzivo vairums ¢iganu
musdienas.

Lai bitiski uzlabotu vinu situaciju, ir japanak ciena pret ¢iganu tiesibam —
individualam, pamattiesibam un cilveéktiesibam un vinu ka minoritates tiesibam.

Vienlidzigu tiesibu, vienadu iesp€ju, vienlidzigas attieksmes nodroSinasana un
situacijas uzlaboSanas pasakumi laus atdzivinat ¢iganu valodu un kultiiru, Iidz
ar to bagatinot Eiropas kultiiras dazadibu.

Ir butiski garant€t Ciganiem realas iesp€jas baudit tiesibas un brivibas, kas
ming€tas Eiropas Cilvektiesibu konvencijas 14. panta, jo tas laus viniem saglabat
savas individualas tiesibas.

57. Izglitibas sakara Rekomendacija teikts sekojosais:

,»Ipasa uzmaniba japiever$ sievieSu izglitoSanai un TpaSi matém kopa ar vinu
mazgadigajiem beérniem;

Jaatbalsta jaunu talantigu ciganu maciSanas, lai tie klitu par Cciganu
starpniekiem.;
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2.Rekomenddcija Nr. 1557 (2002): ‘Romu tiesiska situdcija Eiropa’.

58. Saja rekomendacija cita starpa teikts sekojosais:

9900

3. Paslaik romi vél joprojam tiek paklauti diskrimingjoSai attieksmei,
marginalizacijai un segregacijai. Diskriminacija ir plasi izplatita
visas publiskas un personigas dzives sferas, tai skaita publisku
vietu pieejamiba, izglitiba, nodarbinatiba, veselibas aprupé un
majoklu politika, ka ar1 robeZu $k&rsoSana un patvéruma procediiru
pieejamiba. Romu marginalizacija, ka ar1 ekonomiska un sociala
segregacija pariet etniskaja diskriminacija, kas parasti skar vajakas
sabiedribas grupas.
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4. Romi veido 1paSu minoritates grupu, jo viniem ir divkarSs
minoritates statuss. Vini ir etniska kopiena, un vairums no vigiem
pieder pie sociali nelabvéligam sabiedribas grupam.

15 .Eiropas Padome var sp€lét un tai jaspélé nozimiga loma romu
tiesiska statusa, lidztiesibas Itmena un dzives apstaklu uzlaboSana.
Asambleja aicina dalibvalstis izpildit seSus pamatnosacijumus, kas ir
butiski romu situacijas uzlabosanai Eiropa.

c. garantét vienadu attiecksmi pret romu minoritati ka pret etnisku vai
nacionalu minoritates grupu izglitibas, nodarbinatibas, majoklu,
veselibas apripes un sabiedrisko pakalpojumu joma. Dalibvalstim
pirmam kartam vajadzetu:
i. veicinat vienlidzigas romu iesp&jas darba tirg;
ii. nodro$inat romu studentiem iesp&ju piedalities visu izglitibas
Itmenu programmas no bérnudarza lidz universitatei;
1. izstradat pozitivus pasakumus romu iesaistiSanai tados
sabiedriskos pakalpojumos, kas tieSi skar romus, pieméram,
pamatskolas un vidusskolas, socialas labklajibas centros, vietéjos
primaras veselibas aprupes centros un vieteja pasparvalde.
1v. izskaust jebkadu segregacijas praksi romu bérnu izglitoSana,
1pasi vinu novirzisanu uz specialajam skolam b&rniem ar garigas
attistibas trauc€jumiem;
d. izstradat un Tstenot pozitivu ricibu un labveligu apstaklu
radiSanu sociali nelabvéligiem sabiedribas slaniem, ieskaitot
romus ka sociali nelabvéligos apstaklos dzivojoSu kopienu,
izglitibas, nodarbinatibas un majoklu politikas joma...;
e. veikt TpaSus pasakumus un izveidot specialas institiicijas romu
valodas, kultiiras, tradiciju un identitates aizsardzibai.
ii. mudinat romu bérnu vecakus sutit savus bérnus uz
pamatskolam, vidusskolam un augstskolam, ieskaitot koledzu vai
universitati, un sniegt viniem adekvatu informaciju par izglitibas
nepiecieSamibu;

v. pienemt darba romu tautibas skolotajus, 1pasi rajonos ar lielu
romu 1patsvaru;

f- apkarot rasismu, ksenofobiju un neiecietibu, nodroSinat
nediskrimin€josu attieksmi pret romiem viet€ja, regionalaja,
nacionalaja un starptautiskaja limeni.
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vi. pieverst Tpasu uzmanibu romu diskriminacijas paradibai, 1pasi
izglitibas un nodarbinatibas joma;

2

C. Eiropas Komisija pret rasismu un neiecietibu

1. ECRI visparéji politiska rekomenddcija nr.3:” Cina pret rasismu un
neiecietibu attieciba pret romiem/ciganiem” (pienemta 1998. gada
6. martd)

52. Attiecigajas §1s rekomendacijas sadalas teikts sekojoSais:
“Eiropas Komisija pret rasismu un neiecietibu;

Atceroties, ka rasisma, ksenofobijas, antisemitisma un neiecietibas apkaroSana ir
cilvéktiesibu aizsardzibas un veicinaSanas neatnemama dala, ka §is tiesibas ir
universalas un nedalamas un ka visi cilvéki, neskatoties ne uz kadam atskiriba, ir
pilntiesigi baudit Sis tiesibas;

Uzsverot, ka rasisma, ksenofobijas, antisemitisma un neiecietibas apkaroSana
pirmam kartam ir neaizsargatako sabiedribas loceklu tiesibu aizsardziba;

Parlieciba, ka jebkura rasisma un neiecietibas apkaroSanas pasakuma par svarigako
jaizvirza cietusais un vina apstak]u uzlaboSana;

Atzim€jot, ka romi/Cigani visa FEiropa cieS§ no joprojam pastavoSiem
aizspriedumiem pret viniem, ka vini ir upuri rasismam, kas dzili iesaknojies
sabiedriba, ka dazkart vini ir vardarbigu rasisma un neiecietibas izpausmju objekts
un ka vinu pamattiesibas pastavigi tiek parkaptas vai apdraudetas;

Atzime€jot ar1, ka pret romiem/Ciganiem pastavosie aizspriedumi noved pie vinu
diskriminacijas daudzas socialas un ekonomiskas dzives jomas un ka Sada
diskriminacija ir galvenais faktors socialas izstumtibas procesa, kas skar daudzus
romus/¢iganus;

Parlieciba, ka iecietibas principa veicinaSana garanté tadas atklatas un pluralas
sabiedribas aizsardzibu, kas pielauj mierigu lidzaspastaveésanu;

Rekomende dalibvalstim sekojosSo:
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- garant€t, ka diskriminacija ka tada, ka ar1 diskrimingjoSa prakse tiek
apkarotas ar atbilstoSas likumdoSanas palidzibu un lai civila
likumdoSana Saja sakara tiktu ieviesti speciali nosacijumi
nodarbinatibas, dzivesvietas un izglitibas jautajumos;

- energiski apkarot visu veidu segregaciju skolas attieciba uz
romu/Ciganu berniem un panakt, lai vini var€tu pilniba baudit
vienlidzigas tiesibas uz izglitibu;

2

2.ECRI vispareji politiska rekomendacija nr.7 Par nacionalo likumdoSanu rasisma
un rasu diskriminacijas apkarosanai (pienemta 2002. gada 13. decembrri)

60. STs rekomendacijas mérkiem tiek lietotas sekojosas definicijas:

‘a) “rasisms” nozimé parliecibu, ka tads iemesls ka rase, adas krasa,
valoda, religija, pilsoniba vai nacionala vai etniska izcelsme
attaisno necienu pret personu vai personu grupu, vai ideju par
parakumu par personu vai personu grupu.

b) “tieSa rasu diskriminacija” nozimé jebkuru diferencetu izturéSanos,
balstoties uz iemesliem ka rase, adas krasa, valoda, religija,
pilsoniba, nacionala vai etniska izcelsme, kam nav objektiva vai
sapratiga attaisnojuma. Diferenc€tu izturé€Sanos nevar attaisnot ar
objektivu vai sapratigu iemeslu, ja tas nekalpo likumigam
mérkim vai nepastav sapratigas proporcionalitates attiecibas starp
lietotajiem lidzekliem un sasniedzamo meérki.

¢) “netieSa rasu diskriminacija” nozimé gadijumus, kad Skietami
neitrals faktors, ka, piem€ram, noteikums, krit€rijs vai prakse
nevar tikt pieme@rots attieciba uz personu grupu, kura atSkiras pec
tadiem iemesliem ka rase, adas krasa, valoda, religija, pilsoniba
val nacionala vai etniska izcelsme, vai arl ta cie§ no neizdeviga
stavokla, ja vien Sim faktoram nav objektiva un sapratiga
attaisnojuma. Sads attaisnojums varétu bat gadijuma, ja ir
likumigs meérkis un ja ir sapratigas proporcionalitates attiecibas
starp izmantotajiem lidzekliem un sasniedzamo merki.

61. Sai rekomendacijai ir skaidrojo§s memorands, kura noradits (8.punkts), ka
tieSas un netieSas rasu diskriminacijas definicijas Rekomendacijas 1.b un 1.c
punkta formul€tas, balstoties uz definicijam Padomes Direktiva 2000/43/EC par to,
ka 1stenojams vienadas attieksmes princips pret personam neatkarigi no vinu rases
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vail etniskas izcelsmes, ka ar1 uz Padomes Direktivu 2000/78/EC, kura ieskicétas
vadlinijas vienadai attieksmei nodarbinatibas un darba jautajumos, ka ar1 uz
Eiropas Cilvektiesibu tiesas praksi.

3. Zinojums par Cehijas Republiku (publicéts 1997. gada septembri)

62. Zinojuma sadala par izglitibas un arodapmacibas politikas aspektiem, ECRI
noradija, ka sabiedriska attieksme nereti ir visai negativa pret noteiktam grupam,
1pasi pret romu/Ciganu kopienu, un rekomendgja veikt turpmakus pasakumus, kas
pieverstu sabiedribas uzmanibu rasisma un neiecietibas problémam un veicinatu
tolerantas attieksmes veidoSanos pret visam sabiedribas grupam. Ta piebilda, ka ir
nepiecieSami 1pasi pasakumi attieciba uz minoritaSu grupu parstavju izglitibu un
sagatavoSanu, 1pasSi romu/¢iganu kopiena.

4. Zinojums par Cehijas Republiku (publicéts 2000. gada marta)

63. Sava zinojuma ECRI noradija, ka nelabveliga situacija un pastavosa
diskriminacija, ar ko saskaras romu/€iganu kopiena izglitibas joma, rada nopietnas
bazas. Zinojuma miné€ts, ka romu/Ciganu bérnu ipatsvars ir nesameérigi liels
specialajas skolas un ka vigu novirziSana uz specialajam skolam bieZi vien notiek
gandriz automatiski. Romu/Ciganu vecaki parasti piekrit Sadam risinajumam.
Dalgji tas notiek tapéc, ka vecaki velas pasargat savus bérnus no pargjo bernu
neiecietibas izpausmém, ka ari nevélas noSkirt savus b€rnus no pargjiem
romu/Ciganu bérniem. Otrs iemesls ir tas, ka vecaki salidzinoSi maz interes€jas par
izglitibu. Rezultata vairums romu/¢iganu tautibas bérnu tiek nosutiti uz macibu
iestadém, kas paredzetas citiem mérkiem. Tad&jadi romu b&rniem ir ierobeZotas
lesp€jas apgit zinasanas un iegit praktiskas iemanas un tatad ari vajas izredzes
macities talak un konkurét darba tirgli. Romu/€iganu bérni reti tiek talak par
pamatskolas ITmeni.

64. Vadoties péc Siem apsverumiem, ECRI wuzskatija, ka prakse novirzit
romu/€iganu bérnus uz specialajam skolam, kas paredzeétas bérniem ar garigas
attistibas trauc€jumiem, ir riipigi jaizverteé un japanak, ka jebkada veida test€Sana ir
godiga un atspogulo bérna patiesas sp&jas. ECRI ar1 pauda viedokli, ka svarigi ir
palidzet vecakiem izprast regularas skoloSanas nepiecieSamibu. Kopuma ECRI
uzskatija, ka ir nepiecieSama lielaka romu/Ciganu kopienas loceklu iesaistiSanas
jautajumos, kas attiecas uz izglititbu. Pirmam kartam atbildigajam iestadém
japarup€jas, lai romu/Ciganu vecaki tiktu pilniba informéti par veicamajiem
pasakumiem un piedalitos lémumu pienemsana par vinu bérnu likteni.

5. Zinojums par Cehijas Republiku (publicéts 2004. gada jinija)



26

65. Jautajuma par to, cik liela mera izglitiba ir pieejama romu/¢iganu bérniem,
ECRI noradija, ka joprojam nav klied€tas bazas par to, ka romu/¢iganu bérni tiek
virziti uz specialajam skolam, kur notiek noskirSana (segregacija) no sabiedribas
kopuma un Siem bérniem tiek raditas nelabvéligas iesp€jas vinu turpmakaja dzive.
Izglitibas ministrijas izstradatais standarta tests b€rna intelektuala Itmena
izvertéSanai nav obligats, un tas bija tikai viens no daudzajiem lidzekliem un
metodém, ko rekomendé psihologijas centri. Kas attiecas uz otru prasito elementu,
kas nepiecieSams, lai bérnu ievietotu specialaja skola, - berna likumigo parstavju
piekriSanu — ECRI parliecinajas, ka vecakiem, kam nakas pienemt sadus lemumus,
trukst informacijas par $ada sola ilgtermina sekam. Vecakiem tiek teikts, ka ta ir
iesp€ja vinu bérniem sanemt specializ€tu palidzibu un atrasties kopa ar citiem
romu bérniem. ECRI art atzina, ka ir san€musi zinojumus, ka romu/¢iganu
vecakiem parastas skolas atsaka.

ECRI ar1 noradija, ka Skolu likums bija stajies speka 2000. gada janvari, garant€jot
specialo skolu audzékniem iesp€ju pieteikties vidusskolas. Vairaki avoti liecina, ka
ta bija un palika vienigi teorétiska iesp€ja, jo speciala skola nebija nodroSinajusi
tadu zinasanu Itmeni, kas lautu sekot programmas prasibam vidusskola. Nebija
paredzetas papildu nodarbibas, kas lautu b&rniem atgiit iekav€to un sagatavoties
macibam parasta vidusskola.

ECRI bija sape€musi loti atzinigas atsauksmes par ‘nulles cikla kursu’ jeb
sagatavoSanas klasi pirmsskolas limeni, kas palielina romu bérnu ipatsvaru
parastajas skolas. Tomér Komisija izteica bazas par jauno tendenci saglabat
noskirtu izglitibu, tikai citd forma — proti, specialajam klas€ém parastajas skolas.
Jaunais skolu likums Java veél vairak izstumt romus, paredzot specialas
programmas ‘sociali nelabveligiem’ bérniem.

Visbeidzot, ECRI noradija, ka, neskatoties uz Izglitibas ministrijas iniciativam
(skolotaju paligi, kursi skolotajiem, pamatskolas programmas korekcija), ECRI
otraja zinojuma izklastita probléma saglabajas — joprojam loti maz romu macas
vid€jas un augstakas macibu iestades.

D. Visparéja konvencija nacionalo minoritasu aizsardzibai

1. Zinojums, ko Cehijas Republika iesniedza 1999. gada 1. aprili saskand ar
Visparéjas konvencijas nacionalo minoritasu aizsardzibai 25. panta 1. punktu

66. Zinojuma teikts, ka valdiba ir veikusi zinamus pasakumus izglitibas joma, kas
versti uz piemérotu apstaklu radiSanu, pasi berniem, kas nak no sociala un kultiiras
zina nelabveligas vides, seviSki romu kopienas, atverot sagatavoSanas klases
sakumskolas un specialajas skolas. Tika noradits, ka ‘romu bérni ar vidéjam vai
augstakam intelektualam sp&jam nereti tiek ievietoti §adas skolas, balstoties uz
psihologisku testu rezultatiem (tas vienmér notiek ar vecaku piekri$anu). Sie testi ir
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izstradati iedzivotaju vairakuma bérniem, nenemot veéra romu specifiku. Turpinas
darbs pie So testu parstrades.” Dazas specialajas skolas romu bérni veidoja 80-90 %
no kopeja skolénu skaita.

67. Cehijas Republika atzina, ka romi tiek vairak par citiem paklauti
diskriminacijai un socialai izstumsanai, un paskaidroja, ka Cehija plano ieviest
visaptveroSus pretdiskriminacijas instrumentus, kas lautu realiz€t Padomes
Direktiva noteikto vienlidzigas attieksmes principu. Jauno likumdoSanu bija
paredzets ieviest 2004. gada (Sis likums Nr. 561/2004 tika pienemts 2004. gada
24. septembrT un stajas speka 2005. gada 1. janvari).

Romu izglitibas joma saskana ar zinojumu valsts bija veikusi dazadus pozitivas
ricibas pasakumus, lai varétu radikali mainit romu b€rnu situaciju. Valdiba
uzskatija, ka liela romu bérnu skaita novirziSana uz specidlajam skolam ir
nepamatota. Pozitiva riciba nepiecieSama ne tikai romu b&rnu sociala un kultiiras
rakstura problému dgl, to prasa visas izglitibas sist€mas raksturs un tas nespéja
adekvati nemt vera atskiribas kulttira. Jauna Skolu likuma projektam vajadzetu
mainit specialas izglitibas sistemu, parveidojot ‘specialas skolas’ par ‘specialam
pamatskolam’, tada veida garant€jot bérniem speciali orientetu palidzibu vinu
sociala un kultdras handikapa parvaré$ana. So izmainu rezultata tiktu ieviestas
sagatavoSanas klases, pirmsskolas izglitibas pasakumi, skolotaju paligi no romu
vidus un 1paSas skolotaju sagatavoSanas programmas. Ta ka viena no smagakajam
romu bérnu problémam ir vajas ¢ehu valodas zinasanas, Izglitibas Ministrija par
labako un realako risinajumu uzskatija sagatavoSanas klases pirmsskolas posma,
kuras apmekl&tu bérni no nelabveligas socialas un kulttras vides.

Zinojums art atsaucas uz vairakiem projektiem un programmam, kas realiz&tas Saja
joma nacionalaja Iimeni (‘Atbalsts romu integracijai’, ‘Programma romu
integracijas/multikulturalas izglitibas reformai’ un ‘Romu specialo skolu audzeknu
reintegréSana pamatskolas.’

3. Visparejas konvencijas nacionalo minoritasu aizsardzibai Konsultativas
Komitejas atzinums (publicéets 2002. gada 25. janvari)

68. Konsultativa Komiteja noradija, ka specialas skolas paredzetas bérniem ar
garigas attistibas trauc€jumiem, tacu tajas ievietoti daudzi romu bérni, kuriem nav
garigas attistibas trauc€jumu. Tas noticis sakara ar realam vai iedomatam valodas
un kultiiras atskirtbam starp romiem un iedzivotaju vairakuma berniem. Komiteja
pauda viedokli, ka Sada prakse nav savienojama ar Konvencijas nosacijumiem, un
uzsvera, ka bérnus var ievietot $adas skolas tikai tad, kad tas absoliiti nepiecieSams,
un pamatojoties uz konsekventiem, objektiviem un visaptveroSiem testiem.
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69. Specialo skolu prakses dél romu bérni tika paklauti arvien lielakai segregacijai,
bet romu kopienas izglitotibas Iimenis bija zems. Cehu valsts varas institiicijas
atzina, ka tas ta ir. Gan valdibas, gan sabiedribas parstavji bija vienispratis, ka
nepiecieSama liela reforma. Tacu viedokli par to, kadai tai jabut, dalijas. Nebija
vienotas nostajas ari jautajuma par nepiecieSamajiem resursiem un reformas
ievieSanas terminiem. Konsultativa komiteja aizstaveja viedokli, ka ¢ehu varas
iestadém ir jaisteno reforma, konsultejoties ar cilveékiem, kurus ta skar, ar noluku
nodroSinat vienlidzigas iesp€jas macities skola romu b&rniem un vienlidzigas
tiestbas uz standarta izglitibu saskana ar principiem, kas izklastiti Ministru
Komitejas Rekomendacija Nr.(2000) 4 par romu/¢iganu izglitibu Eiropa.

70. Konsultativa Komiteja atzinigi noveértéja iniciativas dibinat t.s.nulles klases,
kas lautu romu bérnus sagatavot pamatizglitibas iegiiSanai, cita starpa, pilnveidojot
vinu ¢ehu valodas prasmes, un aicinaja varas institiicijas padarit §1s iesp&jas vairak
pieejamas. Atzinigi tika noverteta ideja par skolotaju paligu izraudziSanos no romu
vidus, kas bija pilsoniskas sabiedribas iniciativa un neapSaubami pozitivs solis.
Konsultativa Komiteja aicinaja valsts varas institiicijas atbalstit $adu amatu
izveidoSanu. Nakamais biitiskais uzdevums var€tu biit panakt, lai lielakam romu
skaitam butu nodroSinata piekluve vidéjai izglitibai un iesp€ja to sekmigi pabeigt.

4. Konsultativas Komitejas atzinums par Cehijas Republiku (publicéts
2005. gada 26. oktobrt

71. Saja dokumenta Konsultativa Komiteja atzina, ka atbildigas institiicijas ir
patiesas apnémibas pilnas uzlabot romu bérnu izglitibas situaciju un ka tas veic
dazadus pasakumus, lai realizé€tu So meérki praks€. Ta noradija, ka vél ir paragri
spriest, vai ar jauno Skolu likumu (Nr.561/2004)) izveidota parstrukturéta
izglitibas sistéma spés radikali mainit pasreiz€jo situaciju, kad romu bérnu
Ipatsvars specialajas skolas vai specialajas klases ir nesamérigi liels.

72. Saja zinojuma Konsultativa Komiteja noradija, ka varas institiicijas pievers
IpaSu uzmanibu nepamatotai romu bérnu ievietoSanai specialajas skolas. Testi un
metodes, ko izmanto bérnu intelektualo sp€ju noteikSanai, ir jau parstradati, ta lai
tos nevar€tu izmantot pret romu beérniem. Ir ieviestas specialas macibu
programmas, lai palidzétu romu bérniem parvarét griitibas. Pieméram, ir paredzets
atcelt macibu maksu par pirmsskolas izglitibas ped€jo gadu, realizet elastigaku
attiecksmi pret skolénu minimalo skaitu klase, individualu pieeju macibas, norikot
skolotaju paligus (galvenokart romus), ka ar1 izstradat metodiskas vadlinijas un
materialus skolotajiem, kuri strada ar romu berniem. Ir organiz€tas ari
sagatavoSanas klases romu bérniem, kas stradajuSas veiksmigi, kaut ari neliela
apjoma. Lai spétu palidzet visiem bérniem, kam tas nepiecieSams, Sie pasakumi ir
jaievie§ plasaka meroga. Konsultativa Komiteja arT atzim€ja specialas atbalsta
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programmas, kas nodroSinatu romu bérniem piekluvi vid&jai un augstakai
izglitibai, ka arT centienus izveidot kvalificétu romu skolotaju un skolotaju paligu
tiklu.

73.Tomér Konsultativa Komiteja noradija, ka, lai gan pastaviga romu bé&rnu
situacijas uzraudziba un izvert€Sana ir viena no valdibas prioritattm, Valsts
zinojuma maz teikts par to, cik liela mera vini Sobrid ir integréti skolas, ka ar1 par
daudzu 1stenotu pasakumu efektivitates Iimeni. Komiteja izteica bazas par to, ka
pasakumi ir maz ko uzlabojusi un ka viet€ja vara neisteno sistematiski valdibas
skolu atbalsta shemu un tai ne vienmér pietiek apnémibas darboties efektivi Saja
joma.

74. Konsultativa Komiteja ar bazam konstatéja, ka péc nevalstisku organizaciju
datiem joprojam ieverojams skaits romu bérnu tiek ievietoti specialajas skolas
pavisam maza vecuma, un ka macibu programmu parstradasana nav devusi véra
nemamus rezultatus. Peéc neoficialam aplésem romu bérni veido 1idz 70% no So
skolu audz€knu skaita, un tas, nemot véra romu iedzivotaju Ipatsvaru valsti, vie§
Saubas par testu objektivitati un metodologiju. Situaciju pasliktina fakts, ka Iidz ar
to ir apgriitinata romu bérnu piekluve citiem izglitibas Iimeniem, kas mazina vinu
iespejas integréties sabiedriba. Kaut ar1 likums vairs neliedz bérniem pariet no
specialajam uz parastajam vidusskolam, specialo skolu sniegtas izglitibas ITmenis
ir parak zems, lai romu bérni spétu tikt gala ar vidusskolas prasibam. Rezultata vini
macibu gaita izkrit no izglitibas sisteémas. Kaut art dati par romu bérniem, kas
palikusi arpus skolu sist€mas, atSkiras, tomér neapSaubams ir fakts, ka tie bérni,
kuri apmekle skolu, reti tiek talak par pamatskolu.

75. Konsultativa Komiteja ar1 noradija, ka, neskatoties uz Izglitibas ministrijas
centieniem celt sabiedribas informétibas Iltmeni, daudzus romu bérnus, kuri
apmeklI€ parastas skolas, paréjie bérni un ar1 skolotaji nodala, bet dazkart vini pat
tiek ievietoti atseviskas klases. Taja pasa laika jaatzist, ka dazas skolas romu beérni
veido lielako skolénu grupu, jo skolas geografiski atrodas romu blivi apdzivotas
vietas. Pec citiem avotiem materiala baze daudzas skolas, kur Sie bérni macas, ir
vaja, un izglitiba, kuru vini sanem, joprojam nav pietiekami pielagota vinu
situacijai. Svarigi panakt, lai ar7 §ajas skolas bérni sanemtu pilnvertigu izglitibu.

76 Konsultativa komiteja uzskata, ka galvenais akcents ir jalieck uz romu bérnu
ievietoSanu parastajas skolas, uz sagatavoSanas klasu izveidoSanas veicinaSanu un
atbalstiSanu, ka ar1 paligskolotaju piesaistiSanu. Lielaka uzmaniba japievers
skolotaju personala izraudziSanai no romu vidus, ka ar1 japanak, lai viss macibu
personals labak izprot romu bérnu specifiskas vajadzibas un velta viniem lielaku
uzmanibu. Pec iesp€jas aktivak jauna Skolu likuma TstenoSana jaiesaista vecaki,
kas ir nosacijums sine qua non vispar€jai romu izglitibas situacijas uzlabosanai. Un
beidzot, ir aktivak jacinas pret romu bérnu atskirtibu gan parastajas, gan specialajas
skolas. Ir nepiecieSamas precizakas nostadnes, ka arT instrukcijas un tiilit€ja riciba
visos Itmenos, lai pieliktu punktu romu b€rnu nepamatotai novirziSanai uz
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specialajam skolam, kas paredzétas be&rniem ar gariga rakstura trauc€jumiem.
Vienai no atbildigo institiciju prioritattm jabit efektiviem uzraudzibas
mehanismiem, lai noverstu nepamatotu bérnu ievietoSanu specialajas skolas.

E.Cilvektiesibu komisars

Alvaro Zila Roblesa (Alvaro Gil-Robles) gala zinojums par romu, sinti un klejotaju
cilvektiesibu situdciju Eiropa (datéts ar 2006. gada 15. februari)

77.Zinojuma tresaja sadala, kas veltita diskriminacijai izglitiba, komisars atzimgja,
ka lielais romu beérnu skaits, kuriem ir liegta pieeja laba Itmena izglitibai, kadu
bauda pargjie iedzivotaji, liela méra ir diskrimingjoSas prakses un aizspriedumu
rezultats. Lidzigs stavoklis attieciba uz segregaciju izglitiba ir daudzas Eiropas
Padomes dalibvalstis. DaZzas valstis pastav noskirtas (segregated) skolas atseviskas
noskirtas apdzivotas vietas, citas izveidotas specialas romu klases parastajas skolas
vai romu bérnu Ipatsvars klas€s, kas domatas bérniem ar ipaSam vajadzibam, ir
nesamerigi liels un nepiecieSamiba Sos bérnus ievietot Sajas klasés nebalstas uz
nopietnu psihologisku vai pedagogisku izvérté§jumu. Ir skaidrs, ka galvenais
kriteérijs bijis bernu etniska izcelsme. Specialajas skolas vai klasés bérni ir spiesti
sanemt zemaka Itmena izglitibu, salidzinot ar parastajam skolam, kas mazina vinu
iesp€jas turpinat izglitibu un art atrast darbu nakotne. Automatiska romu bérnu
ievietoSana klasés, kas domatas bérniem ar ipasam vajadzibam, uzliek romu
bérniem mazak sp&jigu bérnu zimogu. Turklat noskirta izglitiba liedz romu un
pargjo tautibu be€rniem iesp€ju iepazit citam citu un macities sadzivot ka
lidztiesigiem pilsoniem. Tas izslédz romu bérnus no sabiedribas kopuma pasa vinu
dzives sakuma, palielinot risku nokliit marginalizacijas apburtaja loka.

78. Cehijas Republika komisaru informé&ja, ka romu/¢iganu jauniesi veido
neproporcionali lielu dalu specialo skolu un klaSu audz€knu, kur biitu jamacas
bérniem ar viegliem garigas attistibas trauc€jumiem. Tomér komisars piebilda, ka
ir padomats par romu skolotaju paligu ievieSanu parastajas klas€s, ka art ir
izveidotas sagatavoSanas klases. Vins uzteica §is iniciativas, kas var dot labus
rezultatus, tacu pagaidam tikai neliela apjoma resursu trukuma del. Galvenais
akcents esot likts uz sagatavoSanas klasem beérniem no sociali nelabveligas vides,
lai noverstu parak liela romu bérnu skaita novirziSanu uz specialajam skolam.
Cehijas varas iestades uzskata, ka Tpasi veiksmiga bijusi sagatavoSanas klasu
izveidoSana bérnudarzos, jo ta lauj atvieglot romu b&rnu integréSanos parastajas
skolas. 2004. gada Cehijas Republika bija 332 skolotaju paligi, kuri nodarbojas ar
romu beérnu specifiskajam vajadzibam.

79. Tika noradits, ka specialas klases vai specialas macibu programmas romiem
bijuSas izstradatas ar labiem nodomiem. To mérkis bija parvarét valodas barjeru,
ka ar1 to faktu, ka romu b&rni neapmekleé bérnudarzu. Protams, tas bija svarigs
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uzdevums, tacu romu b&rnu segregacija vai sistematiska ievietoSana klasés ar
vienkarSotu macibu programmu , kas noveda pie atSkirtibas no citiem b€rniem,
neparprotami bija izkroplota politika. Segregacijas vieta butu liekami tadi
pasakumi ka pirmsskolas un skolas macibu un lingvistiska rakstura atbalsta
programmas, ka ari skolu nodroSinasana ar skolotaju paligiem. Atseviskas
kopienas bija svarigi paaugstinat romu vecaku informétibu. Siem vecakiem,
iespéjams, paSiem nebija iesp€ju savulaik iegtt izglitibu, tad€] viniem jaskaidro, ka
adekvata vinu bérnu izglitoSana ir nepiecieSama bérnu nakotnes nodroSinasanai.
80. Nosleguma komisars izteica vairakas rekomendacijas attieciba uz izglitibu.
Vietas, kur pastav segregacija izglitiba, ir janodroSina parasta integréta izglitiba.
NepiecieSamibas gadijuma segregacija jaaizliedz ar likumu. Jaiegulda atbilstoSi
lidzekli pirmsskolas izglitiba, valodu maciSana un skolotaju paligu sagatavoSana,
lai var€tu parvarét segregacijas praksi. Pirms bérnu ievieto speciala klasg, ir javeic
nopietna izvertéSana, lai vienigais Kkrit€rijs biitu b€rna vajadzibas, nevis vina
etniska izcelsme.

IV. EIROPAS KOPIENAS TIESIBU AKTI UN PRAKSE

81. Diskriminacijas aizlieguma un vienlidzigas attieksmes princips ir nostiprinati
vairakos Kopienas tiesibu aktos, pamatojoties uz Eiropas Kopienas dibinaSanas
liguma 13. pantu. ST norma lauj Padomei ar vienbalsigu lémumu, pamatojoties uz
Komisijas priekSlikumu/rekomendaciju, un péc konsulteéSanas ar FEiropas
Parlamentu, veikt pasakumus, kas versti uz diskriminacijas apkaroSanu dzimuma,
rases vai etniskas izcelsmes, religijas vai ticibas, invaliditates, vecuma vai
seksualas orientacijas del.

82. Ta 1997. gada 15. decembra Padomes Direktivas 97/80/EC par pieradiSanas
pienakumu diskriminacijas gadijumos, kad pamatojas uz dzimumu, 2.panta
2. punkts paredz: ‘...netieSa diskriminacija pastav tad, ja acim redzami neitrals
noteikums, kritérijs vai prakse nostada neizdevigaka stavokli proporcionali
ievérojami lielaku daudzumu viena dzimuma parstavju, ja vien S§is noteikums,
kritérijs vai prakse nav atbilstiga un vajadziga un to var attaisnot ar objektiviem
faktoriem, kas nav saistiti ar dzimumu’. 4. pants, kura ir runa par pieradiSanas
pienakumu, nosaka: ‘Dalibvalstis saskana ar to tiesibu sisttmam veic visus
vajadzigos pasakumus, lai nodroSinatu to, ka gadijumos, kad personas, kuras
uzskata, ka tam nodarits kaitejums, nepiemérojot vienadas attiecksmes principu,
tiesa vai cita kompetenta iestadé pazino faktus, péc kuriem var uzskatit, ka ir
notikusi tieSa vai netieSa diskriminacija, atbildétajam ir uzdevums pieradit, ka
vienadas attieksmes princips nav parkapts’.

83. Ari 2000.gada 29.junija Padomes Direktivas 2000/43/EC, ar ko ievieS$
vienadas attiecksmes principu pret personam neatkarigi no rasu vai etniskas
piederibas, un 2000. gada 27. novembra Padomes Direktivas 2000/78/EC, ar ko
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nosaka kopé€ju sist€ému vienlidzigai attieksmei pret nodarbinatibu un profesiju,
mérkis ir aizliegt attiecigaja sféra jebkada veida tieSu vai netieSu diskriminaciju uz
rasu vai etniskas piederibas, religijas vai ticibas, vecuma vai socialas orientacijas
pamata. So Direktivu preambulas teikts: ‘Tadu faktu noveértéSana, péc kuriem var
spriest, ka notikusi tieSa vai netieSa diskriminacija, ir jautajums izskatiSanai valsts
tiesu iestades vai citas kompetentas iestades saskana ar attiecigas valsts tiesibu aktu
noteikumiem vai praksi. Jo seviski Sadas normas var paredzét netieSo
diskriminaciju, ko nosaka ar jebkuriem lidzekliem, to skaita, pamatojoties uz
pieradijumiem, ko sniedz statistika’ un ‘Japienem noteikumi par pienakumu
pieradit, ja ir ticams diskriminacijas gadijums un, lai nodroSinatu efektivu vienadas
atticksmes principa piemeroSanu, pienakums pieradit javerS pret atbildetaju, ja ir
sniegta lieciba par Sadu diskriminaciju.’
84. Konkreti Direktiva 2000/43/EC 2. panta (Diskriminacijas jédziens’) un 8. panta
(‘PieradiSanas pienakums”) paredz:
2. pants
‘1. gaja’l direktiva vienadas attiecksmes princips nozimé to, ka nav ne tieSas, ne
netiesas diskriminacijas rasu vai etniskas piederibas del.

2. Sa panta 1. punkta mérkiem:

a) tiek pienemts, ka tieSa diskriminacija iestajas tad, kad salidzinama situacija
pret vienu personu izturas, ir iztur&jusies vai iztur€tos sliktak neka pret otru
personu rasu vai etniskas piederibas déel;

b) tiek pienemts, ka netiesa diskriminacija iestajas tad, kad acimredzami neitrals
noteikums, kritérijs vai prakse nostada kadas rasu vai etniskas piederibas
personas 1pasi nelabvéliga situacija, salidzinot ar citam personam, ja vien $ads
noteikums, Kriterijs vai prakse nav objektivi attaisnojams ar tiesisku mérki un ja
vien tas nav proporcionals un vajadzigs $ada mérka sasniegSanas lidzeklis.’

8. pants

‘1. Dalibvalstis veic tadus pasakumus, kadi saskana ar attiecigo valstu tiesisko
sisttmu ir vajadzigi, lai nodroSinatu to, ka gadijuma, ja personas, kuras uzskata,
ka vinas saskarus$as ar netaisnibu, jo pret vinam nav piemerots vienadas
attieksmes princips, tiesa vai kada cita kompetenta iestade uzrada faktus, pec
kuriem var secinat, ka ir bijusi tieSa vai netieSa diskriminacija, tad atbildetajam
japierada, ka nav noticis vienadas attieksmes principa parkapums.

2. Sa panta 1.punkts neliedz dalibvalstim ieviest tadas pieradijumu normas,
kuras prasitajiem ir vel labveligakas.
3. Sa panta 1. punktu nepieméro kriminalprocesiem.

5. Dalibvalstim 1. punkts nav japieméro procesiem, kuros lietas faktus izmekle
tiesa vai kompetenta iestade.’
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85. Saskana ar Eiropas Kopienu tiesas praksi diskriminacija, kura saistita ar
atSkirigu noteikumu pieméroSanu salidzinamas situacijas vai viena un ta pasa
noteikuma piemeroSana atSkirigam situacijam, var biit atklata vai slépta, tieSa vai
netiesa.

86. EKT sava 1974. gada 12. februara sprieduma lieta 152/73 Giovani Maria
Sotgiu pret Deutsche Bundespost (11. punkts) atzina:

‘noteikumi par vienlidzigu attieksmi ... aizliedz ne vien atklatu diskriminaciju pilsonibas dél,
bet arT visus sléptas diskriminacijas veidus, kuri, pateicoties citu atSkirigas attieksmes kriteriju
pieméroSanai, faktiski noved pie identiska rezultata.”

87. 1986. gada 13.maija sprieduma lieta 170/84 Bilka-Kaufhaus GmbH pret
Karin Weber von Hartz (31. punkts), Tiesa konstateja:

‘...Universalveikalu sabiedriba ir parkapusi Eiropas Kopienu dibinaSanas liguma 119. pantu,
izsledzot dalgja laika stradniekus no darbavietas pensiju shémas, turklat §1 izslegSana daudz
lielaka méra skar sievietes neka virieSus, ja vien sabiedriba nevar pieradit, ka Sada izslégSana
ir attaisnojama ar citiem objektivi pamatotiem faktoriem, kam nav nekada sakara ar
diskriminaciju dzimuma piederibas dg].’

88. 1999. gada 9. februara sprieduma lieta C-167/97 Regina pret Secretary of
State of Employment, ex parte Nicole Seymour-Smith un Laura Perez (51., 57.,
62.,65.un 77. punkts) Tiesa atzina:

3

. valsts tiesa me&gina noteikt juridiskos kritérijus, kas lautu konstatét, vai dalibvalsts
piepemtais pasakums atSkirigi ietekmé& virieSus un sievietes tada meéra, ka tas veido netieSu
diskriminaciju...

Komisija ... ierosina ‘statistiska nozimiguma’ testu, saskana ar kuru statistikas datiem ir jabiit
piemérotam salidzinaSanas parametram un valsts tiesai jaraugas, lai tos nedeformé attiecigas
lietas specifiskie aspekti. Statistiski nozimigu pieradijumu pastavésana ir pietieckama, lai atzitu,
ka pastav disproporcionala ietekme, un Skietami diskrimingjo$a pasakuma autoram uzliktu

pienakumu pieradit, ka tas ir pamatots...

Valsts tiesai arl janoverte, vai situaciju raksturojosie statistikas dati ... ir ticami un var tikt
nemti vera, proti, vai tie attiecas uz pietickamu personu skaitu, vai tie nav vienkarsi gadijuma
rakstura vai Tslaicigu paradibu izpausme un vai vispargji tie Skiet esam nozimigi (skat.
1993. gada 27. oktobra spriedumu lieta C-127/92 Enderby, Recueil, I-5535. Ipp., 17. punkts).

Tadgjadi ... lai noteiktu, vai dalibvalsts pienemts pasakums atSkirigi ietekmé virieSus un
sievietes tada meéra, ka tas veido netieSu diskriminaciju Liguma 119. panta izpratng, valsts
tiesai japarliecinas, vai pieejamie statistikas dati norada uz to, ka ieveérojami mazaks procents
sievieSu neka virieSu sp€j izpildit Saja pasakuma paredz€to nosacijumu. Ja tas ta ir, pastav
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netieSa diskriminacija dzimuma dg], ja vien So pasakumu nepamato objektivi faktori, kuriem
nav nekada sakara ar diskriminaciju dzimuma dél. ...

... gadijuma, ja ievérojami mazaks procents darbinieCu sievieSu neka darbinieku virieSu spgj
izpildit apstridétaja norma paredz€to nosacijumu..., dalibvalstij ka par diskrimingjosu
prezumetas normes autorei ir japierada, ka ST norma atbilst legitimam tas socialas politikas
mérkim, ka Sim mérkim nav nekada sakara ar jebkadu diskriminaciju dzimuma d€] un ka
izveletie lidzekli bija piemeéroti $T mérka sasniegSanai.’

89. 2003. gada 23. oktobra sprieduma apvienotajas lietas Hilde Schonheit pret
Stadt Frankfurt am Main (lieta C-4/02) un Silvia Becker pret Land Hessen (lieta
C-5/02) Tiesa 67.-69.un 71. punkta atzimé€ja sekojoso:

‘... Ir jaatceras, ka Liguma 119.pants un 141.panta 1. un 2. punkts nosaka principu, ka
virie§iem un sievietém ir jasanem vienada samaksa par vienadu darbu. Sis princips izslédz ne
tikai tadu normu piemérosSanu, kas noved pie tieSas diskriminacijas dzimuma dg], bet ar1 tadu
normu pieméroSanu, kas lauj realizét atSkirigu attieksmi pret virieSiem un sievietém darba,
piemérojot kriterijus, kas nebalstas uz dzimuma piederibu, gadijumos, kad Sadu atSkirigu
attieksmi nenosaka objektivi faktori, kam nav sakara ar dzimumu diskriminaciju.

Nav strida, ka apstridétas BeamtVG normas nav saistitas ar diskriminaciju, kas tiesi balstas uz
dzimuma piederibu. Tadg] ir nepiecieSams noteikt, vai tas neveido netieSu diskriminaciju.

Tadgjadi janoskaidro, vai pieejamie statistikas dati norada uz to, ka BeamtVG normas, kas
paredz samazinat civildienesta darbiniekiem, kas ir stradajusi iestadé nepilnu darbalaiku
vismaz dalu no savas darbadzives, pieskirtas pensijas lielumu, skarusas ievérojami lielaku dalu
sievieSu neka virie$u. Sada situdcija neparprotami noraditu uz dzimumu diskriminaciju, ja vien
§1s normas nevarétu attaisnot ar faktoriem, kas nekada veida nav saistiti ar diskriminaciju
dzimuma dg].’

90. Lieta Debra Allonby pret Carrington & Rossendale College and Others,
Education Lecturing Services ... un Secretary of State for Education and
Employment [pret Izglitibas un nodarbinatibas valsts sekretaru] (2004. gada
13. janvara spriedums, lieta C-256/01, Tiesa argument€ja (8 1.punkts):

‘... Ir jaatzist, ka sieviete var atsaukties uz statistikas datiem, lai pieraditu, ka kada likuma

norma valsts likumdoSana ir pretruna Eiropas Kopienas dibinasanas liguma 141. panta
1. punktam, jo ta diskriming sievieSu dzimuma darbinieces...’.

91. Visbeidzot, 2005. gada 7. julija sprieduma lieta C-147/03 Eiropas Kopienu
Komisija pret Austrijas Republiku Tiesa atzimé&ja (41. un 46.-48. punkts):

‘Saskana ar pastavigo judikatiiru vienlidzigas atticksmes princips aizliedz ne tikai atklatu
diskriminaciju pilsonibas dgl, bet art visas sléptas diskriminacijas formas, kas, piemé&rojot citus
atSkiribas kriterijus, noved pie tada paSa rezultata (skat. it 1pasi 1974.gada 12.februara
spriedumu lieta 152/73 Sotgiu, Recueil, 153. 1pp., 11. punkts, iepriek§ minéto 2004. gada 1.
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julija spriedumu lieta Komisija/Belgija, 28. punkts, un 2005. gada 15. marta spriedumu lieta
C-209/03 Bidar, Krajums, I-2119. Ipp., 51. punkts).

.. attiecigie tiesibu akti nostada nelabvéliga situacija kada dalibvalsti, kas nav Austrijas
Republika, iegiito vid€jas izglitibas diplomu ipasniekus, jo vini nevar iegiit pieeju Austrijas
augstakajai izglitibai ar tadiem paSiem nosacijumiem ka lidzvertiga Austrijas diploma
1pasnieki.

Tadgjadi ... pants, lai arT tas ir piem&rojams visiem studentiem bez iz8kiribas, var ietekmét
vairak citu dalibvalstu neka Austrijas pilsonus, tad€jadi ar $1 noteikuma iedibinato atskirigo
attiecksmi veidojot netieSu diskriminaciju..

Lidz ar to attieciga atSkiriga attiecksme var tikt attaisnota tikai tad, ja ta pamatota ar
objektiviem apsveérumiem, kas nav atkarigi no skarto personu pilsonibas un ir sameérigi ar
merki, ko valsts tiesibas legitimi tiecas sasniegt (1998. gada 24. novembra spriedums lieta C-
274/96 Bickel un Franz, Recueil, 1-7637. 1pp., 27. punkts, un iepriek§ min&tais spriedums
D’Hoop, 36. punkts)..’

ATBILSTOSI ANO MATERIALI

A. Starptautiskais pakts par pilsoniskajam un politiskajam tiestbam

92. Pakta 26. pants paredz:

‘Visi cilveki ir vienlidzigi likuma priek$a, un viniem ir tiesibas bez jebkadas
diskriminacijas uz vienadu likuma aizsardzibu. Jebkura diskriminacija jaaizliedz
ar likumu, un likumam jagarant€ visam personam vienada un efektiva
aizsardziba pret jebkadu diskriminaciju - neatkarigi no rases, adas krasas,
dzimuma, valodas, religijas, politiskas vai citas parliecibas, nacionalas vai
socialas izcelSanas, mantiska stavokla, dzimSanas vai citiem apstakliem.’

B. ANO Cilvektiesibu komiteja

93. Savu 1989. gada 10. novembra Visparigo Komentaru par nediskriminaciju
7.un 12. punkta Komiteja pauda sekojoSu viedokli:

‘... Komiteja uzskata, ka termins ‘diskriminacija’ Konvencijas izpratné nozimé jebkuru
atSkiribu, izslégSanu, ierobeZoSanu vai priekSrocibu, kura balstas uz tadiem pamatiem ka
rase, adas krasa, dzimums, valoda, religija, politiska vai citada parlieciba, valstiska piederiba
vai socialais statuss, un kuras noliiks vai rezultats ir atcelt vai pasliktinat visu tiesibu un
brivibu atziSanu, baudiSanu vai realiz€Sanu visiem cilvékiem uz vienlidzigiem pamatiem.

... kad dalibvalsts pienem tiesibu aktu, tam ir jaatbilst 26. panta prasibai par to, ka likuma
saturs nedrikst bt diskrimingjoss.’

94. Savos 1995. gada 31. julija apsvérumos par iesniegumu Nr.516/1992, kas
attiecas uz Cehijas Republiku, Komiteja atzimégja:
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‘Komisija tom@r uzskata, ka likumdevéja nodoms nav vienigais noteicoSais faktors, lai
noteiktu, vai ir parkapts Pakta 26. pants. Politiski motiveta atSkiriga attieksme diez vai biis
atbilstoSa 26. pantam. Tacu ar likums, kura pamata nav politiski motivi, var but pretruna
26. pantam, ja tam ir diskrimingjoSas sekas.’

C. Starptautiska konvencija par jebkuras rasu diskriminacijas
izskauSanu

95. Sis Konvencijas 1. pants nosaka:

‘... jédziens '"rasu diskriminacija" nozimé jebkuru atSkiribu, izn€mumu, ierobeZojumu vai
priekSrocibu, kuri pamatojas uz rases, adas krasas, gints, nacionalas vai etniskas izcelSanas
principiem un kuru mérkis vai sekas ir iznicinat vai mazinat cilvéka tiesibu un pamatbrivibu
atzisanu politiskaja, ekonomiskaja, socialaja, kultiras vai jebkura cita sabiedribas dzives joma,
ka arT So tiesibu un pamatbrivibu izmantoSanu vai realiz€Sanu uz vienlidzibas pamatiem.

¢

D. Rasu diskriminacijas izskausanas komiteja

96. Savos 1993. gada 22. marta Vispargjos ieteikumos Nr. 14 par diskriminacijas
definiciju Komiteja cita starpa atziméja:

1. Atskiriba ir pretruna Konvencijai, ja tas mérkis vai sekas ir noteiktu tiesibu vai brivibu
aizskarums. To apstiprina 2. panta 1.punkta c) apakSpunkta dalibvalstim uzliktais pienakums
atcelt likumus vai praksi, kas rada diskriminaciju vai sekme tas turpinasanos. ...

Lai noteiktu, vai pasakumam ir sekas, kas ir pretruna Konvencijai, [Komiteja] parliecinasies, vai
Sim pasakumam ir nepamatota atSkiriga ietekme uz grupu, ko raksturo rase, adas krasa,
izcelSanas, nacionala vai etniska izcelsme.’

97. Savos 1995. gada 18. augusta Vispargjos ieteikumos Nr. 19 par rasu segregaciju
un aparteidu Komisija noteica:

‘Lai gan dazas valstis pilnigas vai dal€jas rasu segregacijas apstaklus var bt radijusi valsts
politika, dal&jas segregacijas situacija var biit radusies arT ka privatu personu darbibu nejauss
rezultats. Daudzas pilsétas iedzivotaju sadalijumu pa dzivojamiem rajoniem ietekmé& ienakumu
Iimena atSkiribas starp dazadam grupam, kam dazreiz pievienojas rases, adas krasas, izcelSanas
un nacionalas vai etniskas izcelsmes atSkiribas, ta ka iedzivotaji var tikt stigmatiz€ti un personas
tikt paklautas diskriminacijai, kura rase ka diskriminacijas pamats ir sajaukusies ar citiem
pamatiem.

Komiteja tadejadi apstiprina, ka rasu segregacijas situacija var rasties arl bez valsts iestazu
iniciativas vai tieSas iesaistiSanas. ...’
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98. 2000.gada 16.augusta Vispargjos ieteikumos par romu diskriminaciju
Komiteja cita starpa attieciba uz izglitibas jomu ieteica:

"17. Atbalstit visu romu izcelsmes bérnu ieklauSanu skolu sist€éma un spert solus, lai mazinatu
atbirumu, jo 1paSi romu meitenu vidld, un Sai noluka aktivi sadarboties ar romu vecakiem,
asociacijam un vietéjam kopienam.

18. Pec iesp€jas noverst un izvairities no audzeknu-romu segregacijas, tai pat laika saglabajot
bilingvalas izglitibas vai izglitibas dzimtaja valoda iesp&ju; Sai noliika censties paaugsstinat
izglitibas kvalitati visas skolas un mazakumtautibu bérnu sasniegumus skolas, piesaistit skolas
personalu no romu kopienu locekliem un sekmét starpkultiiru izglitibu.

19. Apsvert iespgju pienemt pasakumus izglitibas joma romu b&rnu laba sadarbiba ar vinu
vecakiem.’

99. Savos 1998. gada 20. marta nosléguma komentaros péc Cehijas Republikas
zinojuma izskatiSanas Komiteja cita starpa atzimeja:

‘13. Ar bazam tiek atzim&ta romu kopienas marginalizacija izglitibas joma. Fakts, ka
disproporcionali liels romu bérnu skaits ir ievietoti specialajas skolas, kas noved pie de facto
segregacijas, un ka vinu dalibas limenis vidusskolas un augstakaja izglitiba ar1 ir iev€rojami
zemaks, rada Saubas par to, vai Konvencijas 5. pats tiek pilniba istenots.’

E. Beérna tiestbu konvencija

100. Konvencijas 28. un 30. pants nosaka:

28. pants

’1. Dalibvalstis atzist bérna tiesibas uz izglitibu, un noluka pakapeniski panakt So tiesibu
realizéSanu uz vienadu iesp&ju pamata tas konkréeti:

a) ievie§ bezmaksas un obligatu pamatizglitibu;

b) stimulé vidgjas izglitibas - tiklab visparigas, ka ar1 profesionalas - dazadu formu
attistibu, nodroSina tas pieejamibu visiem b€rniem un veic tadus nepiecieSamos
pasakumus ka bezmaksas izglitibas ievieSana un, ja nepiecieSams, finansialas palidzibas
sniegSana;

¢) nodroSina augstakas izglitibas pieejamibu visiem atbilsto$i katra sp&jam, izmantojot
visus nepiecieSsamos lidzeklus;

d) nodroSina informacijas un materialu pieejamibu izglitibas un profesionalas
sagatavoSanas joma visiem bérniem;

e) veic pasakumus, lai sekmétu skolu regularu apmekl&€Sanu un samazinatu to skolénu
skaitu, kuri atstaj skolu.

2. Dalibvalstis dara visu nepiecieSamo noliika nodroSinat, lai skolas disciplina tiktu
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uzturta ar tadu metozu palidzibu, kuras liecina par beérna cilvéciskas pascienas
respektéSanu un atbilst Sai konvencijai.

3. Dalibvalstis stimulé un attista starptautisko sadarbibu jautajumos, kas saistiti ar
izglitibu, it 1pasi lai sekmeétu izglitibas trikuma un analfabetisma likvideéSanu visa pasaulé
un atvieglotu pieeju zinatniski tehniskajam zinasanam un musdienigam macibu metodém.
Sai sakara seviska uzmaniba javeltT jaunattistibas valstu vajadzibam.’

30. pants

> Tajas valstts, kur ir etniskas, konfesionalas vai valodas minoritates vai pamatiedzivotaju
skaita ietilpstoSas personas, b&rnam, kas pieder pie S§adam minoritattm vai
pamatiedzivotajiem, nedrikst atpemt tiesibas kopa ar citiem savas grupas locekliem
izmantot savu kultiiru, pieversties savai religijai un izpildit tas ritualus, ka arT lietot dzimto
valodu.’

F.UNESCO

101. 1960. gada 14. decembra Konvencijas pret diskriminaciju izglitiba 1.-
3. pants paredz:

‘1. pants

1. Sis Konvencijas mérkos termins “diskrimindcija” ietver jebkadu atskiribu, izslégsanu,
ierobezosanu vai priekSrocibu, pamatojoties uz rasi, adas krasu, dzimumu, valodu, religiju,
politisko vai citu uzskatu, nacionalo vai socialo izcelsmi, ekonomisko stavokli vai dzimSanu,
kuras mérkis vai sekas ir iznicinat vai ierobeZot vienlidzigu attieksmi izglitibas iegtiSanas
procesa, it seviski:

(a) liegt jebkurai personai vai personu grupai pieeju jebkada veida izglitibai vai ikvienam
tas [imenim;

(b) paklaut jebkuru personu vai personu grupu zemakiem izglitibas standartiem;

(c) nemot véra $1s Konvencijas 2. panta noteikumus, iedibinat vai saglabat atseviskas
izglitibas sistémas vai institlicijas personam vai personu grupam; vai

(d) piemérot jebkurai personai vai personu grupai apstaklus, kas nav savienojami ar
cilveka cienu.

2. pants

Ja tie Valsti atlauti, tad $adi apstakli netiks uzskatiti ka diskrimin&josi, ar to saprotot Sis
Konvencijas 1. panta izpratni:

(a) atsevisku izglitibas sist€ému vai institiiciju nodibinaSana vai uzturéSana divu dzimumu
skoléniem, ja S1s sist€mas vai institiicijas piedava vienadu pieeju izglitibai, nodroSina apmacibas
personalu ar vienada Itmena kvalifikaciju, ka arT vienadas kvalitates skolas telpas un iekartas un
piedava iesp€ju izveleties vienadus vai lidzigus macibu kursus;

(b) atseviSku izglitibas sistému vai institiciju nodibinaSana vai uzturéSana religisku vai
lingvistisku iemeslu dél, kas piedava izglitibu, kura apmierina skolénu vecaku vai aizbildgu
vElésanos, ja piedaliSanas $adas sistémas vai Sadu institiiciju apmekl€Sana ir péc izveles un ja



39

piedavata izglitiba atbilst tadiem standartiem, ka noteikuSas vai atzinuSas kompetentas varas
institucijas, it seviski tada paSa Itmena izglitibai;

(c) privato izglitibas institliciju uzturéSana vai nodibinasana, ja institiiciju mérkis nav
nodroS$inat jebkadas grupas izskauSanu, bet nodroSinat izglitibas iesp€jas papildus tam, kuras
nodroSina publiskas varas institlicijas, ja $1s izglitibas instittcijas tiek vaditas saskana ar So mérki
un ja piedavata izglitiba sakrit ar tadiem standartiem, kadus noteikuSas vai apstiprinajusas
kompetentas varas institiicijas, it seviski tada pasa Iimena izglitibas iegiiSanai.

3.pants

Lai izskaustu un novérstu diskriminaciju §is Konvencijas izpratn€, Dalibvalstis appemas:

(a) atcelt jebkadus likumus, noteikumus un jebkuras administrativas instrukcijas un
partraukt jebkadu administrativo praksi, kura satur diskriminaciju izglitiba;

(b) kur nepieciesams, ar likumdoSanu nodroSinat, ka skolénu uzpemsSana izglitibas
institiicijas nepastav diskriminacija;

102. 1978.gada 27.novembri UNESCO Visparéja konferencé pienemta
Deklaracija par rasi un rasu aizspriedumiem pasludina sekojoSo:

‘1. pants

a. Visi cilveki pieder pie vieniem un tiem paSiem radijumiem un ir kopgjas
izcelsmes. Vini ir vienlidzigi ciena un tiesibas un visi veido cilvéces
neatpemamu dalu.

b. Visam personam un grupam ir tiesibas but atSkirigam, uzskatit sevi par
atSkirigam un tikt par tadam uzskatitam. Lai gan dzives stilu atSkiriba un
tiesibas biit atSkirigam nekados apstaklos nedrikst kalpot ka iegansts rasu
aizspriedumiem; ta nevar attaisnot nedz likuma, nedz faktiski jebkuru
diskrimin€joSu praksi, lai arT kada ta butu, nedz arT nodroSinat pamatu aparteida
politikai, kas ir ekstréma rasisma forma.

c.

2. pants

2. Rasisms ietver sevi rasu ideologiju, aizspriedumainu attieksmi, diskrimingjosu
uzvedibu, strukturalus izkartojumus un institucionalizg praksi, kas noved pie rasu
nevienlidzibas, ka arT maldiga uzskata, ka diskrimin€joSas attiecibas starp grupam
ir morali un zinatniski attaisnojamas; tas ir atspogulots diskriming€joSos
noteikumos likumdoSana vai noteikumos un diskrimin€josas praksés, ka arl
antisocialajos uzskatos un riciba; tas trauc€ cietuso attistibu, samaita tos, kas to
praktiz€, iek$eji saSkel nacijas, apdraud starptautisko sadarbibu un palielina
politisko saspilé§jumu starp tautam; tas ir pretruna starptautisko tiesibu
pamatprincipiem un attiecigi nopietni trauc€ starptautiskajam mieram un droSibai.



3. pants

S.pants

6. pants
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3.Rasu aizspriedumi, kas ir vesturiski saistiti ar nevienlidzibu jautajuma par varu,
ko pastiprina ar ekonomiskajam un socialajam atSkiritbam starp personam un
grupam un joprojam vél Sodien cenSas attaisnot Sadu nevienlidzibu, ir pilniba
neattaisnojami.

Jebkada atSkiriba, izsl€gSana, ierobezoSana vai priekSrociba, kas balstita uz rasi,
adas krasu, etnisko vai nacionalo izcelSanos vai religisko neiecietibu, motivéta ar
rasistiskiem apsveérumiem, kas grauj vai kompromit€ valstu suveréno vienlidzibu
un cilvéku tiesibas uz pasnoteik$anos vai kas patvaligi, vai diskrimingjosa veida
ierobezo jebkura cilvéka un grupas pilnigas attistibas tiesibas, nav savienojama ar
starptautiskas kartibas prasibam, kas ir taisniga un garant€ cienu pret cilvéka
tiestbam; tiesibas uz pilnigu attistitibu ietver vienlidzigi pieejamus personigas un
kolektivas pilnveidoSanas Iidzeklus un tas istenoSanu apstaklos, kad tiek izradita
ciena gan pret nacionalajam, gan visas pasaules civilizaciju un kultiiru vértibam.

Kulttira ka visu cilvéku produkts un cilvéces kop€jais mantojums un izglitiba tas
visplaSakaja nozimé piedava virieSiem un sievietém pieaugoSus pieméroSanas
lidzeklus, laujot viniem ne tikai apstiprinat, ka vini ir piedzimusi vienlidzigi
ciena un tiesibas, bet arT atzit, ka viniem nepiecieSams cienit visu grupu tiesibas
uz savu kultiiras identitati un atSkirigas kultiiras dzives attistibu nacionalaja un
starptautiskaja konteksta; tiek saprasts, ka katrai grupai ir tiesibas pilnigi brivi
izveleties to vertibu, kuras ta uzskata ka bitiskas savai identitatei, saglabasanu
un, ja tas ir attaisnoti, to piemé&roSanu apstakliem un bagatinasanu.

Valstis, ka arT citas kompetentas varas pec saviem konstitucionalajiem
principiem un procediiram, un visa apmacibas sisteéma ir atbildigas sekot, lai
visu Valstu izglitibas lidzekli tiek izmantoti rasisma apkaroSanai, it seviSki
nodroSinot, lai macibu plani un macibu gramatas ietvertu zinatniskus un €tiskus
apsvérumus par cilvéces vienotibu un dazadibam un lai netiktu noteiktas
aizskaroSas atSkiribas ne pret vienu tautu; apmacot skolotajus, lai sasniegtu Sos
meérkus; padarot izglitibas sist€émas Iidzeklus pieejamus visam iedzivotaju
grupam bez rasu ierobezojumiem vai diskriminacijas; un veicot atbilstoSus
solus, lai likvidétu atpalicibu, no kuras cie$ noteiktas rasu vai etniskas grupas
attieciba uz vinu izglitibas Iimeni un dzives standartu, un, it seviski, lai novérstu
Sadas atpalicibas nodoSanu bérniem.

Valstij ir primara atbildiba nodroSinat visam personam un grupam cilvéka tiesibas
un pamatbrivibas uz pilnigi vienadiem pamatiem pret visu personu un grupu cienu
un tiesibam.

Ciktal izplatas tas kompetence un saskana ar tas konstitucionalajiem principiem
un procediiram Valstij javeic visi atbilstoSie pasakumi, inter alia, ar likumdoSanas
palidzibu, it seviski izglitibas, kultliras un sazinaSanas jomas, lai noverstu,
aizliegtu un izskaustu rasismu, rasisma propagandu, rasu segregaciju un
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aparteidu, veicinatu zinibu un atbilstoSu pétijumu, atklajumu dabas un socialajas
zinatnés izplatiSanu par c€loniem un rasu aizspriedumu un rasistisku attiecksmju
novérSanu, veltot pienacigu uzmanibu principiem, kas ietverti Visparéja cilvéka
tiesibu deklaracija un Starptautiskaja Pakta par pilsona un politiskajam tiestbam.

3. Taka ar likumiem, kas aizliedz rasu diskriminaciju, vien nepietiek, tad Valstim ir
pienakums papildinat tos ar administrativiem mehanismiem, lai sistematiski
izmekletu rasu diskriminacijas gadijumus, ar visaptveroSiem juridiskajiem
lidzekliem javérSas pret rasu diskriminacijas gadijumiem ar plasi pamatotam
izglittbas un pétniecibas programmam, kas paredzetas, lai apkarotu rasu
aizspriedumus un rasu diskriminaciju, un ar pozitivam politiskam, socialam,
izglitibas un kultiiras pasakumu programmam, kas aprékinatas, lai veicinatu
patiesu savstarp€jo cienu starp grupam. Kur apstakli atlauj, jauzsak specialas
programmas, lai veicinatu grupu, kas atrodas nelabvéligos apstaklos, progresu,
un, attieciba uz pilsoniem, lai nodroSinatu vinu efektivu piedaliSanos sabiedribas
[éemumu pienemsSanas procesa.

9.pants
1. Visu cilvéku un tautu cienas un tiesibu vienlidziba neatkarigi no rases, adas
krasas un izcelsmes ir vispar€ji pienemts un atzits starptautisko tiesibu princips.
Lidz ar to jebkura rasu diskriminacijas forma, kuru piekopj Valsts, veido
starptautisko tiesibu parkapumu, radot pamatu starptautiskajai atbildibai.

2 Kur vien tas nepiecieSams, javeic speciali pasakumi, lai nodroSinatu personu un
grupu cienas un tiesibu vienlidzibu, taja pasa laika nodrosSinot, lai tie neveidotu
rasu diskriminaciju. Saja sakard seviska uzmaniba javelti rasu vai etniskajam
grupam, kas ir sociali vai ekonomiski sliktaka stavokli, ta, lai nodroSinatu tam uz
pilnigi vienadiem pamatiem un bez diskriminacijas vai ierobezojumiem likuma un
noteikumu aizsardzibu un speka esoso socialo pasakumu prieksrocibas, it seviski
attieciba uz majokliem, nodarbinatibu un veselibu; jarespekté to kulttiras un
vertibu autentiskums un jasekmé to sociala un profesionala attistiba, it seviski ar
izglitibas palidzibu.
;

VI. CITI AVOTI

A. Eiropas rasisma un ksenofobijas uzraudzibas centrs
(tagad: Eiropas Savienibas Pamattiesibu agentiira)

103. Informacija par izglitibu Cehijas Republika ir pieejama Eiropas uzraudzibas
centra majas lapa. Taja cita starpa teikts sekojosais:

‘Cehijas Republika nav pieejami nedz oficiali, nedz neoficiali datu par rasismu un diskriminaciju
izglitiba.

Visnopietnaka probléma Cehu izglitibas sist€ma joprojam ir segregacija, kas izpauzas bérnu, kas
nak no sociali nelabvéligam, gimeném (visbiezak tie ir romi), ievietoSana specialajas skolas.
Vairak neka puse romu tautibas bé€rmu macas Sajas skolas. Sadas cehu izglitibas sist€mas
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tendences, Tpa§i sakumskola, Cehijas Republikas Zinatpu akadémijas Sociologijas institiits ir
konstatgjis plasu pétijumu rezultata. [Loti mazs romu jaunieSu skaits iestajas vidusskolas.’

104. Uzraudzibas centra zinojuma ‘Romi un klejotaji valsts izglitibas sisteéma’, kas
publicéts 2006.gada maija un attiecas uz 25 FEiropas Savienibas tabriza
dalibvalstim, cita starpa noradits, ka, kaut arT vairs nepastav sistematiska romu
bérnu segregacija izglitibas politikas ltmeni, segregaciju realizé skolas un
atbildigas izglitibas iestades daudzas dazadas, visbiezak netieSas formas, kas
dazkart ir teritorialas segregacijas sekas. Skolas un atbildigas izglitibas iestades
var, piem&ram, noskirt skolénus, atsaucoties uz vinu ‘Ipasajam vajadzibam’ un/vai
reagéjot uz uzvedibas problémam un macibu programmas apgus$anas griutibam.
P&dgjais nereti beidzas ar to, ka bérns tiek ievietots speciala skola, kas paredzéta
bérniem ar garigas attistibas trauc€jumiem, kas ir satraucoSa paradiba tadas Eiropas
Savienibas dalibvalstis ka Ungarija, Slovakija un Cehijas Republika. Tomér
jaatzimée, ka tiek veikti pasakumi, lai korigétu testéSanas un uznemsanas procediiru,
nemot veéra romu bérnu tradicionalos uzvedibas modelus, ko nosaka vinu sociala
un kultiiras pieredze.

B. Lordu Palata

105. Sava 2004. gada 9. decembra noleémuma lieta Regina v. Immigration Officer
at Prague Airport u.c., ex parte European Roma Rights Centre u.c. Lordu Palata
vienpratigi nol€éma, ka britu imigracijas dienesta darbinieki, kas stradaja Pragas
lidosta, bija diskrimin€jusi romus, kuri v€l€jas no Sis lidostas celot uz
Lielbritaniju, jo vinu rases d€] pret viniem izturgjas nelabvéligak neka pret citiem
cilvekiem, kuriem bija tads pats celojuma galamerkis.

106. Hale of Richmond baronese cita starpa atzina:

73. Rases un dzimuma diskriminaciju aizliedzoSo likumu pamata ir uzskats, ka abu dzimumu un
visu rasu individiem ir tiesibas uz vienlidzigu attieksmi. Tadgjadi ir tikpat diskrimin€josi pret
virieSiem iztur€ties nelabveéligak salidzinajuma ar sievietém, ka sievieteém iztureties nelabveligak
salidzinajuma ar virieSiem; un ir tikpat diskrimin&jo$i pret gaiSas adas krasas cilvékiem
izturéties nelabveligak salidzinajuma ar tumSas adas krasas cilvékiem , ka pret tumSas adas
krasas cilvékiem izturéties nelabveligak salidzinajuma ar gaiSas adas krasas cilvékiem.
Prettiesiska diskriminacija pastav, ja ir: i) atSkiriga attieksme pret vienu personu salidzinajuma ar
citu personu (realu vai hipotétisku), kas pieder pie cita dzimuma vai citas rases; ii) attieksme pret
vienu no personam ir nelabvéligaka; iii) butiskie apstakli ir tadi pasi vai starp tiem nav nozimigu
atSkiribu; iv) atSkirigas attieksmes pamata ir dzimums vai rase. Tomer, ta ka cilveki reti atklati
pauZ savus aizspriedumus un var pat tos neapzinaties, diskriminacija parasti japierada, izdarot
sledzienus, nevis izmantojot tieSus pieradijumus. Ja ir pieradits, ka attieksme ir mazak labvéeliga
neka pret salidzinamu personu (i), ii) un iii) faktors), tiesa gaidis izskaidrojumu no Skietama
diskrimingtdja. Sim izskaidrojumam, protams, jabiit nesaistitam ar prasitaja rasi un dzimumu. Ja
izskaidrojuma - vai apmierinoSa izskaidrojuma — nav , ir likumigs pamats prezumét, ka
nelabveligakas attieksmes pamata ir bijusi rase. ...
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74. Ja ir pieradita Sada veida tieSa diskriminacija, jautajums ir izsmelts. Iznemot dazus loti
ierobeZotus iznémumus, nav iesp&jama aizstavéSanas, atsaucoties uz objektivu pamatojumu.
Likuma meérkis tiesi ir, lai pakalpojumu sniedz&ji pret katru cilvéku iztur€tos ka pret individu,
nevis ka pret grupas locekli. Attieciba uz individu nevar pienemt, ka vipam piemit ipasibas,
kuras pakalpojumu sniedz€js asoci€ ar So grupu, neatkarigi no ta, vai §is grupas vairakumam
Sadas 1paSibas patieSam piemit, — process, ko daZreiz apzimé ka paklauSanos stereoptipiem. ...
75. Saja lieta stidziba ir par tieSu diskriminaciju pret romiem. Netie$a diskriminacija pastav, ja
darba devejs vai pakalpojumu sniedz€js pret visiem izturas vienadi, bet visiem piemeéro prasibu
vai nosacijumu, kuru viena dzimuma vai rases piederigajiem ir daudz mazak izredzu izpildit,
neka otra dzimuma vai citas rases piederigajiem: pieméram, prasiba pacelt smagumus, kuru
izpildit virieSiem ir daudz lielakas izredzes, neka sievietém. Tas ir nelikumigi tikai tad, ja prasiba
ir tada, kuru nevar pamatot neatkarigi no attiecigo personu dzimuma vai rases. ... Tacu pamatot
var prasibu vai nosacijumu, nevis diskrimindciju. Sada veida pamatojumu nedrikst sajaukt ar
iesp€jamibu, ka var pastavet objektivs pamatojums diskrimingjoSai attieksmei, kas citadi butu
pretruna Eiropas Cilvéktiesibu konvencijas 14. pantam. ...

90. Jaatgadina, ka laba vienlidzigas attieksmes prakse var arT nenakt pati no sevis. Daudzi
uzskatis, kas ir pretji veselajam sapratam pret visiem izturéties vienlidz atverti un bez
jebkadiem aizspriedumiem, kaut gan var biit pamatoti iemesli pret daziem izturéties piesardzigak
neka pret citiem. Bet tas ir tas, ko prasa likums, kur§ mégina nodroSinat, lai individiem nenaktu
par launu tas grupas, pie kuras vini pieder, visparéjas iezimes. 2001. gada, kad sakas misu
izskatama operacija, tiesibu aktu par rasu attiecibam darbibas joma tikko bija tikusi paplaSinata,
to attiecinot uz imigracijas dienesta darbu. Nav brinums, ka dienesta darbiniekiem, darbojoties
laika trukuma apstaklos, bija griiti visos punktos ievérot procediiras un attaisnot ceribas, kuras
darba devéji piilas ieverot jau vairak ka ceturtda]gadsimtu.

91. Pieradijumi par to, kas notika Pragas lidosta, javerteé Sada konteksta. Ierédni neatziméja vinu
interveéto personu rasi. Tadejadi atbildétaji nevar mums uzradit datus par to, cik personas no
katras grupas tika intervetas, cik ilgi, un kads bija interviju rezultats. P&c atbild€taju domam, tas
liecina, ka ierédni nepalavas uz pilnvarojumu; ja tas ta biitu bijis, viniem tikai biitu bijis jaatzime
vinu viedoklis par pasaZiera etnisko piederibu. Ja tas biitu pareizs, ar to butu bijis pietiekami, lai
pamatotu atteikumu. Bet tas arl parada, ka netika sperti nekadi oficiali soli, lai savaktu
informaciju, kas varétu nodroSinat, ka ST augsta riska operacija netiek veikta diskriming€josa
veida. Tas nozimé ar1, ka vieniga pieejama informacija ir ta, ko iesniegusi prasitaji, un it Tpasi
European Roma Rights Centre, kas méginaja veikt operacijas monitoringu. Atbildetaji var
apstridét $is informacijas uzticamibu, bet vini nevar pieradit tas nepatiesumu vai paSi sniegt
uzticamaku infromaciju. ...’

C. Amerikas Savienoto Valstu Augstaka tiesa

107. Augstaka tiesa pasludinaja savu 1€émumu lieta Griggs v. Duke Power Co., 401
US. 424 (1971), kura péc tam, kad tumsSadainie elektrocentrales darbinieki
iesniedza prasibu, lidzot atzit, ka vinu darba dev€ja prakse pieprasit, lai viniem
butu vidusskolas diploms vai vini nokartotu sp&ju parbaudijumu, ir diskrimingjosa,
ta iedibinaja atSkirigas ietekmes (disparate impact)testu. Mazaks skaits tumsadainu
personu bija ieguvuSas diplomu vai nokartojuSas parbaudijumu. Augstaka tiesa
noteica:
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‘1974. gada pilsonisko tiesibu likums (Civil Rights Act) pieprasa likvidet
maksligas, patvaligas un nevajadzigas barjeras nodarbinatibai, kas diskriminé
rases dél, un, ja — ka Saja gadijuma — nevar pieradit, ka darba praksei, kuras
rezultats ir négeru izslégsana, ir saistiba ar darba rezultatiem, ta ir aizliegta,
neraugoties uz to, ka darba dev€jam nav bijis nodoms diskriminét.

Akts neizsleédz test€Sanas vai novert€Sanas procediiru izmantoSanu, bet tas
aizliedz pieskirt tam izskiroSu nozimi, ja vien nevar pieradit, ka tas ir sapratigs
darba rezultatu noverteéSanas veids. ...

Akts aizliedz ne tikai atklatu diskriminaciju, bet ar1 praksi, kas formali ir taisniga,
bet darbojas diskrimingjosi. IzskiroSais kritérijs ir uzg€muma vajadzibas. Ja nevar
pieradit, ka darba prakse, kuras rezultats ir négeru izslégsana, ir saistita ar darba
rezultatiem, ST prakse ir aizliegta. ...

Kongress darba dev&jam ir uzlicis pienakumu pieradit, ka jebkurai prasibai ir
acimredzama saikne ar attiecigo darbu.

TIESIBAS

I. LIELAS PALATAS KOMPETENCES ROBEZAS

108. Savos nosleguma apsvérumos, kas tika iesniegti Lielaja palata 2006. gada
26. septembri, iesniedz€ji turpinaja apgalvot, ka ir parkaptas vinu Konvencijas
3. panta un 6. panta 1. punkta paredzgtas tiesibas.

109.Saskana ar Tiesas praksi ‘lieta’, kas ir nodota Lielajai palatai, ir iesniegums,
kas ir atzits par piepemamu izskatiSanai (sk. Leyla Sahin v Turkey [GC], no.
44774/98, p.128, ECHR 2005-XI; un dner v. the Netherlands [GC], Nr. 46410/99,
p.41, ECHR 2006- ...). Liela palata norada, ka Palata ar 2005. gada 1. marta dalgju
lemumu pasludindja par nepienemamam visas iesniedz€ju siidzibas, kuras nebija
saistitas ar Konvencijas 14.pantu saistiba ar 2.protokola 1.pantu, ieskaitot
stidzibas par Konvencijas 3. un 6. panta parkapumu. Tadgjadi $is peédejas sudzibas
— piepemot, ka iesniedz€ji tas velas uzturet - ir arpus Lielaja Palata izskatamas
lietas robezam..

I1. VALDIBAS SAKOTNEJIE IEBILDUMI

110. Tiesa norada, ka sava lemuma par iesnieguma pienemamibu ieprieksgjie
iebildumi, kurus valdiba izteica savos 2004. gada 15. marta paskaidrojumos par to,
ka nav izsmeltas visas nacionalas tiesibu aizsardzibas iesp€jas, tika pievienoti
stidzibas apstaklu izklastam saskana ar Konvencijas 14.pantu saistiba ar
1. protokola 2. pantu. Sava 2005. gada 7. februara sprieduma (31. punkts) palata
konstat€ja, ka puSu paskaidrojumi par nacionalo tiesibu aizsardzibas iesp€ju
izsmelSanu rosina jautajumus, kas ir cieSi saistiti ar lietas butibu. Ta piekrita cehu
Konstitucionalas tiesas viedoklim, ka iesnieguma skarti butiski jautadjumi un runa ir
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par vitali svarigam interes€m. Tadejadi, nemot vera to, ka citu ar lietas butibu
saistitu apsvérumu d€] ta uzskatija, ka parkapumu nebija, Palata neuzskatija par
nepiecieSamu parliecinaties, vai iesniedzgji bija izpildijusi So prasibu.

111. Atgadinasim, ka tad, kad lieta tiek nodota izskatiSanai Lielaja palata, ta var
parbaudit ar1 jautajumus, kas attiecas uz iesnieguma pienemamibu, pieméram,
gadijumos, kur tos pievieno lietai peéc butibas vai kur tie ir bitiski lietas
izskatiSanas péc bitibas stadija (Kwun T. pret Somiju [GC], Nr. 25702/94,
141. punkts, ECHR 2001-VII).

112.Sados apstaklos Liela palata uzskata, ka ir nepiecieSams noteikt, vai
iesniedzeji Saja lieta ir izpildijusi prasibu par nacionalo tiesibu aizsardzibas iesp€ju
izsmelSanu.

113. Valdiba argument€ja, ka iesniedz€ji neesot izmantojuSi visus iesp€jamos
lidzeklus, lai labotu savu situaciju. Neviens no viniem nebija izmantojis savas
tiesibas apstridet Iemumus par vinu ievietoSanu specialajas skolas. Sesi iesniedzeji
nebija iesniegusi konstitucionalo stidzibu. Ari no tiem iesniedz€jiem, kuri bija
vérsuSies Konstitucionalaja tiesa, tikai pieci bija apstridéjusi lémumus par
ievietoSanu specialaja skola. Iesniedz&ji nebija m&ginajusi aizstavét savu cienu,
versoties tiesa Civilkodeksa ietvaros, lai aizstavetu savas personigas intereses, un
vinu vecaki nebija iesniegusi jautajumu izskatiSanai skolu inspekcija vai Izglitibas
ministrija.

114. Iesniedz&ji iebilda, ka, pirmkart, Cehijas Republikd nebija efektivu un
adekvatu tiesisku iesp&ju, kas lautu stidzeties par rasu diskriminaciju izglitibas
joma. Precizak, tiesibas iesniegt konstitucionalu sudzibu nebija efektivas pec tam,
kad Konstitucionala tiesa bija izteikusi atzinumu Saja lieta un atteikusies pemt vera
visparéjo praksi, uz kuru atsaucas iesniedzgji. Tadeé] péc iesniedz&ju domam
nedrikst kritizet tos iesniedz€jus, kuri atturéjas iesniegt Sadu suidzibu. Kas attiecas
uz jautdjumu, kadel vini nebija stdz€jusSies administrativa kartiba, iesniedz&ji
paskaidroja, ka vinu vecakiem visa nepiecieSama informacija kluvusi pieejama péc
tam, kad stidzibas iesniegSanas termin$ bija beidzies. Pat Konstitucionala tiesa
nebija némusi vera Sis prasibas neizpildiSanu. Visbeidzot, prasibu, kas veérsta uz
personas tiesibu aizsardzibu, nevar uzskatit par lidzekli, lai apstridétu izpildamus
administrativus 1émumus, turklat valdiba nebija sniegusi nekadus pieradijumus, ka
Sads lidzeklis butu efektivs.

Art tad, ja pienem, ka efektivs Iidzeklis pastaveja, iesniedzeji skaidroja, ka tas nav
obligati jaizmanto gadijumos, kad administrativa prakse, pieméram, specialo skolu
sistéma Cehijas Republika, rada apstak]us rasismam un to veicina. Vini ari vérsa
Tiesas uzmanibu uz rasu naidu un daudzajiem vardarbibas aktiem pret romiem
Cehijas Republika, ka ari uz nepietickamajiem sodiem, kas tiek uzlikti par
rasistiskiem un ksenofobiskiem kriminalnoziegumiem.

115. Tiesa velreiz atgadina, ka noteikums par visu iekS€jo tiesibu aizsardzibas
iesp&ju izsmelSanu, kas min€ts Konvencijas 35.panta 1.punkta, pamatojas uz
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pien€émumu, ka paSmaju sistéma garanté efektivu jautajuma atrisinasanas Iidzekli
attieciba uz varbutéjo parkapumu. Valdibas, kura atsaucas uz So iesp€ju
neizmantoSanu, pienakums ir pieradit Tiesai, ka attiecigaja laikposma bija
teorétiski un praktiski pieejams efektivs Iidzeklis; tas nozimé pieradit, ka Iidzeklis
bija pieejams, ar to vargja atrisinat iesniedz€ja stidzibu un bija realas ceribas uz
labveligu rezultatu (V.pret Apvienoto Karalisti [GC], Nr.24888/94, 57. punkts,
ECHR 1999-1X).

116. Piemérojot noteikumu par nepiecieSamibu izsmelt iekS€jas tiesibu
aizsardzibas iesp€jas, ir jagem véra, ka tas piemérojams cilvektiesibu aizsardzibas
mehanismu konteksta, kuru dalibvalstis ir vienojuSas izveidot. Tiesa ir attiecigi
atzinusi, ka 35.panta 1.punkts piemé€rojams visai elastigi un bez parmeriga
formalisma. Sis noteikums nav nedz absoliits, nedz automatiski piemérojams; lai
parliecinatos, vai tas ir izpildits, ir biitiski nemt véra individualos lietas apstaklus.
Konkréeti tas nozimé€, ka Tiesai realistiski jaizverté ne tikai formala jautdjuma
risinaSanas iesp€ju esamiba dalibvalsts tiesibu sist€éma, bet arl vispar€jais
konteksts, kura $§adas iesp€jas darbojas, ka ar1 iesniedz€ja personiskie apstakli. Tai
ir japarbauda, vai esoSajos apstaklos iesniedz€js darija visu, ko no vina varétu reali
sagaidit, lai izsmeltu iek$&jas iesp&jas atrisinat jautajumu (/Ihan pret Turciju [GC],
Nr. 22277/93, 59 .punkts, ECHR 2000-VII).

117. Izskatamaja lieta valdiba pirmam kartam sudz€jas, ka neviens no
iesniedz€jiem nebija méginajis apstridét lémumu par vigu ievietoSanu specialaja
skola, nedz ar1 griezies tiesa, lai aizstavetu savas individualas tiesibas.

118. §aja‘1 sakara Tiesa, tapat ka iesniedz&ji, norada, ka Cehijas Konstitucionala
tiesa noléema nepnemt vera, ka nav izpildits noteikums par visu iekS$€jo iesp€ju
izsmel$anu (sk.augstak 28.punktu). Sajos apstak]os ta uzskata, ka biitu Joti formala
pieeja prasit, lai iesniedzgji izpilditu So noteikumu, ja valsts augstaka tiesa nebija
pieprasijusi ta izpildi.

119. Otrkart, valdiba noradija, ka no divpadsmit iesniedz€jiem, kuri bija iesniegusi
konstitucionalu stdzibu, tikai pieci bija apstridéjusi Iémumus ievietot vinus
specialajas skolas, kas lava Konstitucionalajai tiesai izskatit vinu lietas.

120. Tiesa atzimé, ka, nemot véra faktu, ka pieci no iesniedz€jiem bija noteikta
kartiba iesniegusi sudzibu Konstitucionalaja tiesa, Konstitucionalajai tiesai bija
iespéja lemt par visam sudzibam, kuras iesniedzgji pasSlaik iesnieguSi Tiesa.
Konstitucionala tiesa ari atzina, ka sudzibu meérogs parsniedz iesniedzeju
individualas intereses, tapec tas lemumam ir plaSakas konsekvences.

121. Ka redzams, no tas 1999. gada 20. oktobra nolemuma, Konstitucionala tiesa
aprobezojas ar parbaudi par to, ka kompetentas institiicijas interpretéjusas un
piemérojusas attiecigas likuma normas, neanaliz€jot praktiskas piemeéroSanas
sekas, kuras péc iesniedzeju uzskata ir diskrimingjoSas. Kas attiecas uz sudzibu par
rasu diskriminaciju, tiesa pazinoja, ka izvertét vispargjo socialo kontekstu nav tas
uzdevums.
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122. Sados apstaklos nav pamata domat, ka Konstitucionalas tiesas 1émums biitu
bijis citads, ja tai biitu bijis jalemj par 13 iesniedz€ju lietam, kuri neiesniedza
konstitucionalu stidzibu un neapstridéja specialas skolas direktora I€mumu. Nemot
véra Sos apsvérumus, Tiesa neuzskata, ka §is lietas IpaSajos apstaklos iek$€jo
iespeju izsmelSana butu atrisinajusi vinu studzibas.

123. Tade] valdibas ieprieks€jie iebildumi ir noraidami.

III. APGALVOTAIS KONVENCIJAS 14.PANTA SAISTIBA AR
1. PROTOKOLA 2. PANTU PARKAPUMS

124. lesniedz€ji apgalvoja, ka vini esot paklauti diskriminacijai, proti, rasu vai
etniskas izcelsmes del vini tikuSi paklauti mazak labvéligai attieksmei neka citi
bérni salidzinama situacija bez jebkada objektiva pamatojuma. Vini atsaucas uz
Konvencijas 14 .pantu saistiba ar 1. protokola 2. pantu, kura noteikts sekojosais:

Konvencijas 14. pants

‘§aja‘1 Konvencija min€to tiesibu un brivibu TistenoSana tiek nodroSinata bez jebkadas
diskriminacijas — neatkarigi no dzimuma, rases, adas krasas, valodas, religijas, politiskajiem vai
citiem uzskatiem, nacionalas vai socialas izcelsmes, piederibas kadai mazakumtautibai, mantiska
stavokla, kartas vai cita stavokla.’

1. protokola 2. pants

‘Nevienam cilvékam nedrikst liegt tiesibas uz izglitibu un macibam, valsts ievéro vecaku tiesibas
nodro$inat saviem bérniem tadu izglitibu un macibas, kas atbilst vinu religiskajai parliecibai un
filozofiskajiem uzskatiem.’

A.PALATAS SPRIEDUMS

125. Palata nosprieda, ka Konvencijas 14. pants saistiba ar 1. protokola 2. pantu
nav parkapts. Tiesa uzskata, ka valdiba bija pieradijusi, ka specialo skolu sistema
Cehijas Republika nebija ieviesta vienigi romu bérnu izglitoSanai un ka $ajas
skolas ir darits daudz, lai palidze€tu noteiktam skolénu kategorijam iegit
pamatizglitibu. Saja sakara Tiesa nosprieda, ka noteikumi, pgc kadiem bérni tiek
levietoti specialajas skolas, nav piesaistiti bérna etniskajai izcelsmei, bet isteno
legittmu meérki piemérot skolu sistému beérnu vajadzibam, sp&jam vai
invaliditatei.

126. Palata 1paSi noradija, ka iesniedz€ji nesp€ja atspekot ekspertu atzinumu, ka
vinu griittbas macibas bija tadas, ka vini nespétu sekot parastds pamatskolas
macibu programmai. Tika arT noradits, ka iesniedz€ji nebija veikuSi nekadas
darbibas un ka vini paSi bija ligusi ievietot vinu bérnus specialajas skolas vai
laut viniem turpinat macibas $ajas skolas.
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127 Palata sava sprieduma atzina, ka nav viegli izv€leties tadu izglitibas sistemu,
kas apmierinatu dazadas intereses, un ka nav ideala risinajuma. Tomeér, atzistot,
ka statistikas dati liecina par satraucosu ainu un ka visparéja situacija Cehijas
Republika attieciba uz romu bé&rnu izglitoSanu nebiit nav perfekta, palata
uzskatija, ka konkrétie pieradijumi, kas iesniegti Tiesai, nedod pamatu izdarit
secinajumu, ka iesniedzgju ievietoSana vai dazos gadijumos — ilgstoSa atstaSana
specialajas skolas ir rasu aizspriedumu sekas.

B. PusSu argumenti Lielaja palata
1. lesniedzéji

128. Iesniedzeji apgalvoja, ka Saura interpretacija, kadu Palata bija piemérojusi
diskriminacijas jédzienam, nebija savienojama ne tikai ar Konvencijas mérki, bet
ar1 ar Tiesas praksi un citam tiesam Eiropa un citur.

129. Vispirms vini ludza Lielajai palatai labot neskaidro un pretrunigo testu, ko
Palata bija lietojusi, lai noteiktu, vai ir bijusi diskriminacija. Vini noradija, ka, lai
gan Palata apstiprindja, ka gadijumos, kad politika vai visparéja prakse rada
nelabveéligas sekas nesamerigi lielam cilvéku skaitam, nevar izslégt to
diskrimingjoSu raksturu pat tad, ja §1 politika nav bijusi konkréti versta pret So
cilveku grupu, Palata tomér bija atkapusies no Tiesas ieprieksejas prakses
(Thlimmenos pret Griekiju [GC],Nr.34369/97, 44 .punkts, ECHR 2000-IV;
Hoogendijk pret Niderlandi (dec.), Nr. 58461/00, 2005. gada 6. janvaris; un
Nachova un citi pret Bulgariju [GC], Nr. 43577/98 un 43579/98, 157. punkts,
ECHR 2005-...), kludaini prasot, lai iesniedz&ji pierada, ka ¢ehu varas iestadem
bijis diskrimingjoss nodoms. Iesniedz&ji uzskata, ka $ada prasiba ir nelogiska un
neizpildama, jo jautajums, vai specialas skolas bija veidotas, lai diskrimin€tu péc
etniskas pazimes, nebija biutisks, jo tiesi Sads bija rezultats prakse. Realitate bija
tada, ka darbinieki, kuriem bija labi nodomi, biezi vien 1stenoja diskrimin€joSu
praksi vai nu nezinasanas, vai pavirSibas un inerces péc.

130. Iesniedzgji noradija, ka, skaidrojot, kadeél ta bija atteikusies parcelt
pieradiSanas pienakumu sprieduma augstak minétaja Nachova un citi pret
Bulgariju [GC] lieta, Tiesa skrupulozi centas nodalit rasistiski motivetus
vardarbigus noziegumus un nevardarbigus rasu diskriminacijas aktus, pieméram,
nodarbinatibas vai pakalpojumu sniegSanas joma. Péc vipu domam, rasu
diskriminacija izglitibas pieejamibas joma attiecas tieSi uz pe€dejo no minétajiem
diskriminacijas izpausmju veidiem, kurus ir iesp€jams pieradit art gadijuma, kad
nav bijis tieSa nodoma diskriminét. Velak Zarb Adami pret Maltu lieta (Nr.
17209/02, 75.un 76.punkts, ECHR 2006-...) Tiesa bija nospriedusi, ka atSkirigai
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attieksmei nav obligati jabit noteiktai likumdoSanas akta, lai varétu uzskatit, ka
ir parkapts Konvencijas 14. pants, un ka ‘dzili iesaknojusas prakses’ un ‘de facto
situacijas’ rezultats var biit diskriminacija. Ta ka izskatamaja lieta, péc
iesniedzeéju domam, vini bija neparprotami pieradijusi, ka praksei ir bijusi
nesamériga ietekme [uz romiem], pieradiSanas pienakums ir japarliek uz valdibu,
kurai japierada, ka iesniedzg€ju etniskajai piederibas nav sakara ar stridigajiem
lemumiem un ka pastav adekvatas garantijas pret diskriminacijas iesp€ju.

131. Saja sakard iesniedz&ji noradija, ka sava Vispargja politiskaja
rekomendacija Nr. 7 ECRI bija mudinajusi valstis aizliegt gan tieSu, gan netieSu
diskriminaciju, turklat abos gadijumos nav izvirzama prasiba par diskriminacijas
nodoma pieradiSanu. Vairums dalibvalstu jau bija neparprotami aizlieguSas
diskriminaciju  nacionalaja  likumdoSana, neprasot pieradijjumus par
diskrimingjo§u nodomu, kas atspogulojas ari S0 valstu tiesu praksé. Saja
konteksta iesniedz€ji atsaucas cita starpa uz Lordu palatas lémumu lieta Regina
pret Pragas lidostu u.c. ex parte European Roma Rights Center u.c.(sk.
105 .punktu), ka ar1 uz Eiropas Kopienu tiesas praksi. Visbeidzot, vini noradija,
ka netieSa diskriminacija ir aizliegta ari starptautiskajas tiesibas, tai skaita
Starptautiskaja pakta par pilsoniskajam un politiskajam tiesibam un Konvencija
par rasu diskriminacijas izskauSanu.

132. Tadel, nemot vera to, cik vitali nozimiga ir Konvencijas 14. panta paredzeta
aizsardziba, un nepiecieSamibu to iedzivinat prakse, iesniedz&ji uzskatija, ka biitu
lietderigi, ja Tiesa izskaidrotu noteikumus, kurus ta pieméro $adas situacijas, lai
cita starpa garantétu, ka nediskriminacijas princips tiek konsekventi interpretets
un piemérots abas Eiropas tiesds. So apsvérumu dg] iesniedz&ji lidza, lai Liela
palata skaidri nosaka, ka, lai pieraditu 14.panta parkapumu, nav obligati
japierada diskriminacijas nodoms, iznemot gadijumus — piemeram, rasistiski
motiveta vardarbiba — kad tas ir elements, kur$ ir parkapuma pamata.

133. Izskatamaja lieta iesniedz€ji neapgalvoja, ka kompetentas iestades savulaik
ir rikojusas, vadoties pec naidigi rasistiskam jutam pret romiem, vai ka vinu
nodoms bijis paklaut romus diskriminacijai vai ka vini nav sp€ru$i pozitivus
solus. Visiem iesniedz€jiem bija japierada — un sava iesniegtajos materialos vini
ar1 pieradija -, ka varas institlicijas bija paklavuSas iesniedz€jus atSkirigai
attiecksmei, salidzinot ar citu tautibu parstavjiem salidzinama situacija, bez
objektiva pamatojuma. Jautajumu par kopeju Eiropas standartu valdiba
izvirzijusi, pec iesniedz€ju domam, politisku apsvérumu pec, un jautajums, vai
Sads standarts pastav vai nepastav, nav butisks Saja lieta, jo vienlidzigas
attieksmes princips ir saistoSs starptautiskajas tiesibas.

134. lesniedz&ji ar1 ludza, lai Liela palata sniedz vadlinijas attieciba uz

pieradjjumu veidiem, tai skaita, bet ne tikai uz statistiku balstitiem
pieradijumiem, kas var€tu biit noderigi, pieradot 14.panta parkapumu. Vini



50

noradija, ka Palata nebija némusi véra parliecinoSos statistikas datus, kurus
iesniedzeji bija sniegusi, neparbaudot, vai tie ir precizi, kaut gan tos bija
apstiprinajusas neatkarigas specializ€tas nevalstiskas organizacijas (ECRI, Rasu
diskriminacijas izskauSanas komiteja un Visparé€jas mazakumtautibu aizsardzibas
konvencijas Konsultativa komiteja) un paSas valdibas atzinums (sk.41.un
66.punktu). Saskana ar Siem datiem, kaut arT romu Tpatsvars visas pamatskolas
sudzibas iesniegSanas bridi bija tikai 5%, specialajas skolas vinu ipatsvars
sasniedza 50%. Citu tautibu skolénu ipatsvars Ostravas specialajas skolas bija
mazak neka 2%, savukart 50% romu bernu tika ievietoti Sadas skolas. Kopuma
varbiitiba, ka romu bérns tiks ievietots specialaja skola, bija par 27% lielaka neka
pargjiem bérniem lidziga situacija.

135. Iesniedz€ji uzskatija, ka Sie skaitli neparprotami liecina par to, ka ar
nodomu vai neveérigas attieksmes rezultata rasu vai etniska izcelsme bija
ievérojama meéra ietekmejusi vai pat noteikusi skolu kontingenta veidoSanas
sisttmu. Pienémums, ka vini Iidzigi daudziem citiem romu b&rniem Ostravas
pilséta ir cietuSi no diskriminacijas uz etniskas izcelsmes pamata, nav apgazts.
Netika apSaubits, ka bérnu ievietoSana specialajas skolas bija saistita ar zemaku
izglitibas kvalitati salidzinajuma ar par€jo tautibu bérniem un ka tas faktiski
liedza viniem iesp€ju turpinat macities vidusskola, atstajot vienu vienigo iespéju
— apgut praktisku profesiju.

136. Iesniedzgji apgalvoja, ka Eiropa un citas pasaules dalas statistikas dati tiek
biezi izmantoti I1dzigos gadijumos, runajot par netieSo diskriminaciju, jo nereti
tas ir vienigais lidzeklis, ka pieradit netieSo diskriminaciju. Statistikas datus
izmanto ka diskriminacijas pieradijumu institiicijas, kas ir atbildigas par ANO
ligumu istenoSanu, un Eiropas Kopienu tiesa. Padomes direktiva 2000/43/EC
neparprotami nosaka, ka netieSo diskriminaciju var pieradit ar jebkuriem
lidzekliem, ieskaitot ‘pamatojoties uz pieradijumiem, ko sniedz statistika’.

137. Attieciba uz Konvencijas institticijam iesniedz€ji noradija, ka, konstatgjot
rasu diskriminaciju lieta East African Asians pret Apvienoto Karalisti (nr.
4403/70-4530/70, Komisijas 1973. gada 14. decembra zinojums, Decisions and
Reports 78-B.,5.Ipp), Komisija néma veéra ari blakus apstaklus, tai skaita
statistikas datus par likumdoSanas nesamérigo ietekmi uz Azijas izcelsmes britu
pavalstniekiem. Nedaudz v€lak Tiesa bija noradijusi 1émuma lieta Hoogendijk
pret Niderlandi (mingts augstak), ka gadijumos, kad ar statistikas datiem vien
nepietiek, lai pieraditu diskriminaciju, tie varetu bt — 1pasi, ja tie nav apstrideti —
prima facie pieradijums, kas uzliek valdibai pienakumu sniegt objektivu
atSkirigas attieksmes izskaidrojumu. Veélak 1€émuma par augstak min€to Zarb
Adami pret Maltu lietu Tiesa bija atsaukusies cita starpa uz statistikas datiem
saistiba ar nesameérigu ietekmi.
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138. Iesniedzeji piebilda, ka butu lietderigi, ja Liela palata izskaidrotu Tiesas
praksi, nosakot, vai 14.panta konteksta atSkiriga attiecksme S$aja lieta bija
objektivi pamatota, un precizétu secinajumus, kadi biitu izdarami, ja nav
pamatota skaidrojuma. Atsaucoties cita starpa uz spriedumiem lietas Timishev
pret Krieviju (Nr. 55762/00 un 55974/01, 56.punkts, ECHR 2005-...) un
Moldovan pret Rumaniju (Nr.2)(Nr.41138/98 un 64320/01, 140. punkts, ECHR
2005-...(izvilkumi)), vini apgalvoja, ka tad, kad iesniedzejs ir pieradijis, ka
pastav atSkiriga attieksme, uz valdibu atbildétaju gulstas pienakums pieradit, ka
ta ir bijusi pamatota. Ja nav rasistiski neitrala skaidrojuma, var likumigi secinat,
ka atSkiriga attiecksme skaidrojama ar rasu diskriminaciju. Iesniedz€ji savos
paskaidrojumos apgalvoja, ka ne vajas ¢ehu valodas zinasanas, ne nabadziba vai
atSkirigs sociali ekonomiskais statuss nav uzskatams par objektivu un sapratigu
attaisnojumu vinu lieta. Vini noliedza, ka nesameérigi lielo romu bé&rnu skaitu
specialajas skolas varétu izskaidrot ar intelektualo sp&ju parbaudes testiem vai ar
vecaku piekriSanu (sk.arT 141. un 142. punktu).

139. Nemot veéra, cik svarigi ir apkarot rasu un etnisko diskriminaciju, ko
nemitigi uzsver Strasbiras institucijas, iesniedz€ji uzskatija, ka Lielajai palatai
vajadzetu pilnigi skaidri noteikt, ka valsts ‘ricibas briviba’ nedrikst bt par
attaisnojumu segregacijai izglitiba. Palatas iepemta nostaja, kura atstaj Cehu
valstij loti lielu ricibas brivibu, ir neattaisnojama, jo $aja lieta apsiidzibas par rasu
un etnisku diskriminaciju ir parak nopietnas, un neatbilst Tiesas praksei.
Izskatama lieta prasa 1paSi ripigu Tiesas pieeju, jo ta skar vienas no
vissvarigakajam pamattiesibam, proti, tiesibas uz izglitibu.

140. Iesniedz€ji apgalvoja, ka Palata esot nepareizi interpret€jusi biitiskos
pieradijumus un izdarijusi nepareizus secinajumus divos svarigos jautajumos -
vecaku piekriSana un psihologisko testu objektivitate.

141. Taja laikposma, kad psihologijas centri rikoja testus, nebija vienotu
noteikumu, ka to darit un ka interpretét rezultatus, tadel secinajumi liela méra
bija atstati psihologu zina un pastavéja daudz rasu aizspriedumu un citu kulttiru
neizpratnes. Turklat testi, kuros bija spiesti piedalities romu un citu tautibu bérni,
bija zinatniski maldigi un pedagogiski nepamatoti. Dokumentarie pieradijumi
liecinaja, ka daudzi iesniedz€ji bija ievietoti specialajas skolas tadu apsvérumu
del, kuri nebija saistiti ar garigas veselibas trauc€jumiem (piemé&ram, absentismu,
sliktu uzvedibu vai pat vecaku nepareizu ricibu). Cehijas valdibas parstavji bija
pasi atzinus$i testu diskriming€joSo raksturu (sk.66.punktu). Vini art atzina savos
apsveérumos par izskatamo lietu, ka viens no iesniedz€jiem bija ievietots speciala
skola, lai gan vinam bija labas verbalas komunikacijas prasmes.

142. Iesniedz€ji savos apsverumos ari noradija, ka pret viniem Versto
diskrimingjoSo attiecksmi nevar attaisnot ar vigu vecaku piekriSanu bérnu
ievietoSanai specialajas skolas. Valdibam ir likuma noteikts pienakums rikoties
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bérna labakajas interes@s, ipasi saistiba ar vienlidzigam tiesibam uz izglitibu. Sis
tiesibas viniem pieder neatkarigi no vecaku izturéSanas vai izvéles.

Kas attiecas uz vecaku it ka doto ‘piekriSanu’, tad vairakos gadijumos radas
Saubas par tas ticamibu, jo skolu dokumentacija bija konstatetas neatbilstibas.
Jebkura gadijuma — ar1 pielaujot, ka visi vecaki bija devusi piekriSanu, tam nav
nekadas juridiskas vertibas, jo iesaistitie vecaki nebija pienacigi informéti par
savam tiestbam neparakstit piekriSanu, nedz par alternativam iesp€jam macities
ne tikai speciala skola, nedz par riskiem un sekam, kas saistitas ar b&rnu
ievietoSanu speciala skola. Procediira bija diezgan formala: vecakiem izsniedza
iepriekS izpilditu veidlapu un psihologisko testu rezultatus, turklat vecaki
domaja, ka Sos rezultatus nedrikst apstridét. Kas attiecas uz Skietamo iesp&ju
velak lagt bérnu parcelt uz parasto skolu, iesniedz€ji paskaidroja, ka, sakot ar
pirmo gadu, skola vini bija sanémusi zemakas kvalitates izglitibu, ka rezultata
bija neiesp€jami tikt gala ar parastas skolas prasibam.

Bez tam nevar vertét jautajumu par piekriSanu, nepemot vera romu segregacijas
vesturi izglitiba un informacijas trikumu par iespéjamajam izvéles iespéjam
romu vecakiem. Atsaucoties uz viedokli, ko Tiesa bija izteikusi, ka atteikSanas
var but likumiga attieciba uz noteiktam tiesibam, bet ne uz citam, un ka ta
nedrikst biit pretruna jebkadam svarigam sabiedribas interesém, iesniedz€ji
paskaidroja, ka nevar atteikties no bérna tiesibam netikt diskriminétam izglitiba
rases del.

143. Izskatama lieta saistita ar ‘nopietnu visparsvarigu jautajumu’, proti, vai
Eiropas valdibas ir spgjigas tikt gala ar arvien pieaugoSo rasu un etnisko
dazadibu un aizstavét neaizsargatas minoritates. Seit vissvarigakais ir jautajums
par vienlidzigam iesp€jam izglitiba, jo diskriminacija pret romiem Saja joma
turpinas visas Eiropas Padomes dalibvalstis. Diskriminacijas izskauSana skola
lautu romiem baudit vienlidzigu attieksmi kopuma.

144. Romu beérnu rasu segregacija Cehu skolas nav butiski mainijusies kop$
sudzibas iesniegSanas dienas. PaSu iesniedzg€ju nakotne un perspektivu trukums
parada to kaitejumu, ko vigiem nodarijusi ievietoSana speciala skola. Ta
2006. gada maija astoni iesniedz&ji turpinaja macibas speciala skola, bet sesi citi,
kas bija beigusi specialo skolu, palika bez darba. No tiem Cetriem iesniedz€jiem,
kuriem bija atlauts apmeklét parasto pamatskolu p&c vinu zinaSanu parbaudes,
divi vél joprojam macas skola, viens ir bez darba, bet ceturtais iestajies tehniska
vidusskola. Iesniedz€ji uzskatija, ka ir jau pilnigi skaidrs, ka neviens no viniem
neiegus visparéju vid€jo izglitibu, nemaz nerunajot par universitates izglitibu.

145. Nosléguma iesniedz&ji noradija, ka jauna 2004. gada beigas pienemta Skolu
likuma mérkis bija likvidét specialo skolu sistému. Ar to jaunais likums atzina,
ka pati ta deéveto ‘specialo’ skolu pastavesana uzliek zemakas kvalitates zimogu
tiem, kas taja macas. Diemzel realaja dzive jaunais likums nav mainijis praksi, jo
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tas ir tikai modificéjis kriterijus, uz kuriem balstijas macibu programma.
Paplasinatie petijjumi, ko veica Eiropas Romu tiesibu centrs 2005.un 2006. gada,
paradija, ka daudzos gadijumos specialas skolas vienkarsi tika pardévetas par
‘korekcijas skolam’ vai ‘praktiskam skolam’, praktiski nemainot skolotaju
kadrus vai macibu programmu saturu.

3. Valdiba

146. Valdiba apgalvoja, ka Saja lieta skarts jautajumu komplekss, kas saistits ar
romu socialo problému miisdienu sabiedriba. Lai gan romi Skietami bauda tadas
pasas tiesibas ka par€jie pilsoni, realaja dzivé vinu izredzes liela méra ierobezo
gan objektivi, gan subjektivi faktori. Vinu situaciju nav iesp€jams uzlabot, ja Saja
procesa energiski neiesaistas visa romu kopiena. Kad dalibvalstis m&ginaja
izskaust §is nevienlidzibas izpausmes, tas saskaras ar daudzam politiskam,
ekonomiskam un tehniskam problémam, kuras parsniedz pamattiesibu
ieveéroSanas robeZas. TieSi §1 iemesla d€] tiesas, ieskaitot Eiropas Cilvektiesibu
tiesu, bija spiestas ieveérot zinamu atturibu, vertéjot, vai kompetentas iestades bija
val nebija parkapusas ricibas brivibas robezas.

147. Atsaucoties uz saviem iepriekS sniegtajiem rakstiskiem vai mutiskiem
apsvérumiem, Valdiba velreiz atgadinaja, ka rase, adas krasa vai tautiba nebija
izSkiroSais faktors iesniedz€ju izglitibas jautajumu risinasana. Nebija nekadu
konkrétu pieradijumu, ka atskiriga attieksme pret iesniedz€jiem biitu skaidrojama
ar Siem faktoriem. Iesniedz€ju personas lietas skola neapSaubami liecindja, ka
vinu ievietoSana specialajas skolas nebalstas uz vinu etnisko izcelsmi, bet gan uz
psihologijas centru organizéto psihologisko testu rezultatiem. Ta ka iesniedzgji
bija ievietoti specialajas skolas, nemot véra vinu konkrétas pedagogiskas
vajadzibas, kas pamata saistijas ar vinu intelektualajam sp&jam, un ta ka kriteériji,
krit€riju piem€roSanas process un specialo skolu sist€éma bija no rases viedokla
neitrali, ka Palata bija apstiprinajusi sava sprieduma, izskatamaja lieta nevar
runat par atklatu jeb tieSu diskriminaciju.

148. Talak Valdiba pieversas iesniedz€ju argumentam, ka S§1 lieta ir saistita ar
netieSu diskriminaciju, kuru, atseviskos gadijumos, var pieradit tikai, izmantojot
statistikas datus. Valdiba noradija, ka Zarb Adami pret Maltu lieta (min€ta
augstak), kura Tiesa bija plaSi atsaukusies uz iesniedz€ju miné€tajiem statistikas
datiem, nav salidzinama ar izskatamo lietu. Pirmkart, Zarb Adami lieta nebija tik
sarezgita. Otrkart, Saja lieta statistikas datos konstatétas atSkiribas starp virieSu
un sievieSu skaitu, kuri tiek uzaicinati piedalities zverinato tiesa, bija radusas
valsts Iémuma rezultata, bet izskatamaja lieta iesniedz€ju sniegtie statistikas dati
pirmam kartam atspogulo vecaku velmi, lai vinu bérni apmekl€ specialo skolu,
un ta nav uzskatama par valsts darbibu vai bezdarbibu. Ja vecaki nebiitu izteikusi
§adu veleésanos (parakstot piekriSanu), bérni nebiitu ievietoti specialaja skola.
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Bez tam statistiska informacija, ko snieguSi iesniedz€ji, nav tada, uz kuras
pamata varétu izdarit secinajumus, jo datus ir sniegusi skolu direktori un tade] tie
atspogulo tikai vinu subjektivos viedoklus. Nav oficialas informacijas par bérnu
etnisko piederibu. Valdiba arT uzskatija, ka statistikai nav informativas vertibas,
ja neizveért€ romu socialo un kultiras kontekstu, vinu gimenes situaciju un
atticksmi pret izglitibu. Valdibas parstavji noradija, ka Ostravas rajons ir viens
no lielakajiem romu kompaktas dzivoSanas apvidiem.

Attieciba uz salidzinoSiem pétijumiem par valstim austrumu un centralaja
Eiropa, ka ari citur pasaulé, uz ko atsaucas treSas puses, Valdiba nesaskatija
nekadu veéra nemamu saistibu starp Siem statistikas datiem un izskatamas lietas
butibu. Valdiba savos apsverumos noradija, ka Sie pétijumi apstiprina tézi, ka
optimalas izglitibas sisteémas izveidoSana romiem ir arkartigi sarezgits uzdevums.

149. Tacu ar1 piepemot, ka iesniedz€ju minétie dati ir ticami un ka varétu
uzskatit, ka valsts ir atbildiga par situaciju, nevar uzskatit, ka ir notikusi netieSa
diskriminacija, kas nav savienojama ar Konvencijas prasibam. Apstridéta prakse
atbilst nediskriminacijas principam, jo ta paredz&ta legitimam mérkim, proti,
macibu procesa pielagoSanai bérnu 1paSajam vajadzibam. Ta ir objektivi
pamatota pieeja.

150. Saja pedgja punkta Valdiba apstridéja iesniedz&ju apgalvojumu, ka Valdiba
neesot sniegusi pamatotus paskaidrojumus par romu beérnu lielo skaitu
specialajas skolas. Atzistot, ka situacija ar romu bérnu izglitibu nav ideala,
valdiba uzskatija, ka ta ir pietiekami parliecinosi pieradijusi, ka specialas skolas
nebija izveidotas tieSi romu bérniem un ka etniska izcelsme nebija izmantota ka
kritérijs bérnu atlasei specialajas skolas. Valdibas parstavji velreiz uzsvera, ka
ieskaitiSana $adas skolas bija iesp&jama vienigi péc individualas psihologiski
pedagogiskas testéSanas. TestéSanas process kalpoja ka tehnisks instruments, kas
radies un attistas zinatniskas izp€tes procesa, un tadél to var veikt vienigi
kvalificets personals. Tiesam nav nepiecieSamas kvalifikacijas un tad€] tam Saja
joma jaietur atturiga pozicija. Attieciba uz profesionalajiem standartiem, uz
kuriem atsaucas savos komentaros International Step by Step Association un citi,
Valdiba uzsveéra, ka tas nav tiesibu normas ar likuma spéku; labakaja gadijuma
tas ir nesaistoSas rekomendacijas vai specialistu viedokli, tade] pec definicijas to
nepildiSanai nevar but starptautisku tiesisku seku.

151. Iesniedz€ju lietas bija sika informacija par izmantotajam metodém un
testeSanas rezultatiem. Taja laika neviens no iesniedz€jiem tos neapstridéja.
Iesniedzéju apgalvojumi, ka psihologi bija vadijuSies péc subjektiviem
apsverumiem, nav objektivi un nebalstas ne uz kadiem pieradijumiem.

152. Valdiba atkal atzina, ka var€ja bt reti gadijumi, kad iemesls berna
ievietoSanai specialaja skola robezojas starp apmacibas gritibam un nelabvéligu
socialo un kultiiras vidi. Tads actimredzami bija viens gadijums no astonpadsmit
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(devitais iesniedzgjs). Pargjos gadijumos psihologijas centri bija sp&jusi pieradit
macibu vielas apguves griitibas.

153. Macibu psihologijas centri, kuri bija veikuSi testéSanu, tikai izteica
ieteikumus, kads skolas tips biitu piem&rots b&rnam. Bitiskais un iz8kiroSais
faktors bija vecaku v€lme. Izskatamaja lietd vecaki bija informéti, ka b&rnu
ievietoSana speciala skola ir atkariga no vinu piekriSanas; $ada 1émuma sekas ari
bija viniem izskaidrotas. Ja vinu lémuma sekas nebija lidz galam skaidras,
viniem bija iesp€ja apstrideét So lemumu un jebkura laika pieprasit vinpu bérna
parcelSanu uz cita tipa skolu. Ja, ka vini apgalvo, ta nebija informéta piekriSana,
viniem vajadzeja versties pec informacijas kompetentas institiicijas. Valdiba Saja
sakara noradija, ka Konvencijas 1. protokola 2. pants skaidri nosaka vecaku
vadoSo lomu savu bérnu izglitoSana.

Izskatamaja lieta Valdiba noradija, ka, neskaitot vérSanos Konstitucionalaja tiesa
un Eiropas Cilvektiesibu tiesa, iesniedz€ju vecaki nebija neko darijusi, lai
pasargatu beérnus no, vinuprat, diskriming€josas attiecksmes, un vinu loma bérnu
audzinasana bijusi visai pasiva.

154. Valdiba noraidija iesniedz€ju argumentu, ka vinu ievietoSana specialajas
skolas nebija lavusi viniem turpinat macibas vidusskola vai augstskola.
Neatkarigi no ta, vai iesniedzg€ji bija ieguvusi obligato izglitibu pirms vai péc
jauna Skolu likuma staSanas speka (likums Nr.561/2004), viniem bija iespgja
turpinat izglitibu, nemt papildstundas, lai uzlabotu zinaSanu Iimeni, vai griezties
pec profesionalas orientacijas specialistiem. Tacu neviens no iesniedzgjiem
nebija pieradijis, ka bija méginajis to darit (lai arT nesekmigi), vai ka vinu
varbutgjas gritibas radusas sakara ar ievietoSanu specialaja skola ar zemaku
izglitibas Itmeni. TieSi pret€ji, vairaki iesniedz€ji bija nolémuSi macibas
neturpinat vai pameta tas. Valdiba ir stingri parliecinata, ka iesniedzgji pasi bija
liegusi sev iesp€ju turpinat izglitibu intereses trikuma dg€l. Vinu situacijas, kura
daudzos gadijumos bija nelabvéliga, pamata bija vinu paSuintereses trilkums, un
valsts nevar but par to atbildiga.

155. Valdiba piekrita, ka nacionalajam instittcijam jadara viss iesp€jamais, lai
Sadi pasakumi neraditu disproporcionalas sekas, vai, ja tas nav iesp&jams,
jacenSas Sadas sekas mikstinat vai kompensét. TaCu ne Konvencija, ne kads cits
starptautisks instruments nesatur vispar€ju definiciju par valsts pozitiviem
pienakumiem attieciba uz romu bérnu izglitibu, vai, visparigak runajot, nacionalo
vai etnisko minoritaSu bérniem. Valdiba Saja sakara paskaidroja, ka, nosakot
valdibas pozitivos pienakumus, Tiesa dazkart atsaucas uz jauninajumiem
ligumsleédzeju valstu likumdosana. Tomér Valdiba noradija, ka Sobrid nepastav
Eiropas standarts vai konsenss attieciba uz krit€rijiem, péc kuriem biitu
nosakams, vai bérni ir ievietojami $adas skolas un kada veida biitu jamaca bérni
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ar Tpasam macibu vajadzibam, un ka speciala skola ir viens no iesp€jamiem un
pienemamiem probl€émas risinajumiem.

156. Bez tam pozitivo ricibu, kas minéta Konvencijas 14. panta, nedrikst uzskatit
par valsts obligatu pienakumu veikt pozitivus pasakumus. No 14. panta neizriet
visparéjs valsts pienakums aktivi kompensét jebkuru nelabvéligo situaciju, kas
raksturo kadu sabiedribas dalu.

157. Jebkura gadijuma, ta ka specialas skolas uzskatamas par alternativu, nevis
zemakas kvalitates izglitibas formu, Valdiba paskaidroja, ka izskatamaja lieta ta
bija veikusi pasakumus, lai kompensétu iesniedz&ju problémas, jo vigiem vinu
individualas situacijas dél bija nepiecieSama ipasa macibu forma. Valdiba
uzskatija, ka ta nav parsniegusi ricibas brivibas robezas, kuras Konvencija
pielauj valsti izglitibas joma. Valdiba paskaidroja, ka valsts bija atvel&jusi
specialajam skolam divreiz vairak Iidzeklu neka parastajam skolam un ka
nacionalas institticijas bija daudz dartjuSas, lai risinatu romu be€rnu izglitibas
sareZgito problému.

158. Valdiba sniedza informaciju par iesniedz&ju pasreiz€jo situaciju, balstoties
uz skolu dokumentaciju un Ostravas Nodarbinatibas centru (kur bija
registréjusies tie iesniedzg&ji, kuri bija bez darba). Ilevadam Valdiba paskaidroja,
ka Ostravas rajona ir augsts bezdarba Itmenis un ka visuma jaunieSiem, kuriem ir
tikai pamatizglitiba, ir griiti atrast darbu. Ir iesp&jams no valsts iegiit
kvalifikaciju un sanemt konsultaciju nodarbinatibas jautajumos, tacu butiskais
faktors ir aktiva darba mekléetaja riciba.

Precizi runajot, divi iesniedz€ji jau bija pamatskolas ped€ja klas€. Septini bija
uzsakusi profesionalas izglitibas kursu vidusskola 2006. gada septembri. Cetri
bija sakusi, bet pametusi macibas vidusskola, galvenokart intereses triikuma dél,
un registréjusies Nodarbinatibas centra. V&l pieci iesniedz&ji nebija meginajusi
turpinat macibas vidusskola un registréjas Nodarbinatibas centra. Tie iesniedzgji,
kuri bija registréjusies Nodarbinatibas centra, necentas ar to sadarboties un
neizradija nekadu interesi par piedavatajam darbavietam vai apmacibas iespgjam.
Rezultata dazi no iesniedzgjiem tika svitroti no bezdarbnieku saraksta (dazos
gadijumos atkartoti).

159. Visbeidzot, Valdiba noraidija iesniedz&ju apgalvojumu, ka Skolu likuma
(Nr.561/2004) ievieSana neko nav mainijusi. Likums unific€ja ieprieks
eksist€juSos pamatskolu tipus un standartiz€ja macibu programmas. Taja nav
paredzeta atseviSka, neatkariga specializ€tu skolu sisteéma, izgpemot skolas
skoléniem ar smagiem garigas veselibas trauc€jumiem, autismu vai garigu un
fizisku defektu kopumu. Skol€nus ar veselibas trauc€jumiem parasti integre, ja
vien tas ir iesp&jams un vélams, parastajas skolas. Tomer skolas ir tiesigas veidot
atseviSkas klases, kur tiek lietotas specialas, vinu vajadzibam pielagotas metodes
un panpémieni. Bijusas ‘specialas skolas’ var€ja turpinat darbu ka atseviSkas
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macibu iestades, tacu tagad tas ir ‘pamatskolas’, kuras var iegit izglitibu péc
modifice€tas macibu programmas pamatskolai. Skolas, kuras macijas berni no
sociali nelabvéligam gimeném, nereti izmanto tiesibas ieviest skolotaja paligus,
ka ar1 tiek organizetas sagatavoSanas klases, lai var€tu wuzlabot bérnu
komunikativas prasmes un ¢ehu valodas zinaSanas. Skolotaju paligi no romu
kopienas vidus daudzos gadijumos ir vienojo$ais posms starp skolu, gimeni un —
atseviSkos gadijumos — citiem ekspertiem, palidzot integrét bernus izglitibas
sisttma. Regions, no kura nak iesniedz&ji, dod priekSroku romu skolénu
integreSanai klases, kuras macas iedzivotaju vairakuma bérni.

160. Savos nosléguma apsveérumos Valdiba lidza Tiesu ripigi izvertet jautajumu
par romu bérnu iesp&jam iegiit izglitibu katra atseviska gadijuma, tomér paturot
redzesloka vispar€jo kontekstu, un atzit, ka Konvencija nav tikusi parkapta.

3.Tresdas puses lieta
(a) Interights un Human Rights Watch

162.Interights un Human Rights Watch noradija, ka ir svarigi, lai 14. pants
garantétu efektivu aizsardzibu pret netieSu diskriminaciju, kas ir jédziens, ar kuru
Tiesai pagaidam nav bijis daudz iesp€jas saskarties. Vini pauda viedokli, ka
Palatas argumentacija atpaliek no jaunakajiem pavérsieniem, piemeram, tadas
lietas ka Timishev pret Krieviju (spriedums minéts augstak) un Hoogendijk pret
Niderlandi (lemums minéts augstak). Lielajai palatai jaizveido 14. panta
konsolidéta meérktieciga interpretacija, lai Tiesas judikatiira saistiba ar netieSo
diskriminaciju atbilstu pasSreizgjiem starptautiskajiem standartiem.

162. Interights un Human Rights Watch noradija, ka Tiesa pati Zarb Adami lieta
bija apstiprindjusi, ka diskriminacija ne vienmer ir tieSa un atklata un ka politikas
vai prakses sekas var but netieSa diskriminacija (Hugh Jordan pret Apvienoto
Karalisti, Nr.24746/94, 2001. gada 4. maijs). Saja gadijuma pietika ar to, ka
prakses vai politikas rezultats nesamérigi ietekméja noteiktas grupas parstavjus.

163. Kas attiecas uz netieSas diskriminacijas pieradiSanu, Eiropa un
starptautiskaja prakse, ka ar1 Cilvektiesibu tiesa (sk. Timishev, spriedums minéts
augstak, 57. punkts; un Hoogendijk, lemums minéts augstak) ir plasi akceptets,
ka, tiklidz ir pieradita prima facie diskriminacija, pieradiSanas pienakums tiek
parcelts. NetieSas diskriminacijas gadijuma, kad iesniedzgjs ir pieradijis, ka
konkréta politika vai prakse ir radijusi nelabveligu situaciju nesamérigi lielam
vienas grupas cilvéku skaitam, var prezumét, ka ir notikusi diskriminacija. Tada
gadijuma valstij ir pienakums apgazt prima facie diskriminacijas pieradijumu
bazi vai sniegt tai pamatojumu.

164. Tade] ir tik svarigi, lai Tiesa ir veriga attieciba uz pieradijumiem, kurus var
izmantot, lai parceltu pieradiSanas pienakumu. Interights un Human Rights
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Watch Saja punkta noradija, ka Tiesas nostaja attieciba uz statistiskiem
pieradijumiem, ka redzams no sprieduma Hugh Jordan lieta (minéts augstak,
154 .punkts), atSkiras no starptautiskas un salidzinosas prakses. Eiropas Kopienu
direktivas un starptautiskos instrumentos statistika ir galvena metode neties$as
diskriminacijas pieradiSanai. Tur, kur prakse bija Skietami neitrala, statistika
dazkart izradijas vienigais efektivais lidzeklis, ar kura palidzibu var€ja noteikt Sis
prakses atSkirigo ietekmi uz dazadiem sabiedribas segmentiem. Acimredzot
tiesam ir jaizvert€ konkretas lietas statistikas datu ticamiba, speks un veértiba
konkrétaja lieta, un japrasa, lai to konkr€ti sasaista ar iesniedzgja
apgalvojumiem.

Ja tomer Tiesa paliktu pie nostajas, ka ar statistikas datiem vien nepietiek, lai
pieraditu diskriming&joSu praksi, Interights un Human Rights Watch uzskata, ka
janem veéra vispargjais socialais konteksts, jo tas lauj pareizak saprast, cik
disproporcionalas ir pasakumu sekas attieciba uz iesniedz€jiem.

(b) Minority Rights Group International, European Network against Racism
un the European Roma Information Office

165. Minority Rights Group International, European Network against Racism un
the European Roma Information Office pauda viedokli, ka netaisniga romu b&rnu
ievietoSana specialajas skolas, kuras paredzetas bérniem ar nopietniem garigas
veselibas traucgjumiem, ir klaja un odioza diskriminacija, kas vérsta pret
romiem. Bérni Sajas skolas macas péc atvieglotas programmas, kas tiek uzskatita
par piemérotu vinu zemakam intelekta attistibas limenim. Ta, pieméram, Cehijas
Republika programma specialo skolu programma neprasa, lai bérni lidz treSajai
vai ceturtajai klasei zinatu ¢ehu alfab&tu vai maceétu skaitit [idz desmit, savukart
vinu vienaudZi parastajas skolas apgist Sis prasmes pirmaja skolas gada.

166. Sai praksei pietiekosi liela uzmaniba pievérsta gan Eiropas Iimeni, gan
ANO cilvektiesibu institiicijas, kuru parstavji savas bazas izteikuSi zinojumos
gan par romu bérnu parak lielo Tpatsvaru specialajas skolas, gan par testéSanas
kvalitati, gan par vecaku piekriSanas ticamibu. Visas S$is institicijas bija
secinajusas, ka nav nekadu objektivu un sapratigu argumentu, kas legitimizetu
nelabveligo situaciju, kada nonakusi romu bérni izglitibas joma. Institiiciju un
kvazi-tiesu iestazu starpa valdoSa vienpratiba parliecinoSi parada, ka
diskriminacija pret romu bérniem ir plasi izplatita.

167. Tresa puse piebilda, ka neatkarigi no labuma, ko guva bérni ar patiesam
garigas attistibas problémam, I€mums ievietot romu b&rnus specialajas skolas
vairuma gadijumu nebalstijas uz faktisku garigas veselibas defektu, bet gan uz
valodas un kultiiras atSkirtbam, kuras netika nemtas véra test€Sanas procesa. Lai
varétu istenot pienakumu nodroSinat vienlidzigu attieksmi jautajuma par romu
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bérnu pieeju izglitibai, valstim pirmam kartam ir japarskata testéSanas process
tada veida, lai taja neizpaustos rasu aizspriedumi pret romiem, un javeic pozitivi
pasakumi valodas un socialo iemanu maciSana.

(¢) International Step by Step Association, Roma Education Fund un
European Early Childhood Education Research Association

168. International Step by Step association, Roma Education Fund un European
Early Childhood Education Research Association méginaja paradit, ka ar
novertejumu, kas tika izmantots, ievietojot romu be&rnus Ostravas specialajas
skolas, netika nemti véra daudzi efektivi un piemeéroti indikatori, kas 1990. gadu
vidu bija jau labi zinami (skat. iepriekS 44. punktu). PE€c vinu domam, vertéjuma
netika nemtas véra bérnu valoda un kultura, vinu iepriekS€ja macibu pieredze un
vinu nezina par test€Sanas norisi un prasibam. Tika izmantots viens informacijas
avots, nevis datu kopums. Test€Sanu veica vienu reizi, neatkartojot to pec kada
laika. Dati netika ieguti realistiska un autentiska vide, kur berni varetu
demonstrét savas prasmes. Parak liels akcents tika likts uz vienreizeju,
standartizetu testu, kur$ bija izstradats, balstoties uz citam iedzivotaju grupam.

169. Atsaucoties uz dazadajiem pétijumiem (skat. 44.punktu), treSas puses
noradija, ka minoritates bémi un bérni no nelabvéligam gimeném veido
nesamérigi lielu kontingenta dalu austrumu un centralas Eiropas specialajas
skolas. Tas izskaidrojams ar faktoru kopumu, tai skaitd neapzinatiem rasu
aizspriedumiem no skolu vadibas puses, lielam resursu atSkiribam, nepamatotu
palausanos uz IQ testu un citiem veért€Sanas instrumentiem, izglitibas darbinieku
neadekvato reakciju uz test€Sanas prasibam un spé€ku saméru starp minoritates
vecakiem un skolu vadibu. IevietoSana skolas, izmantojot psihologisko testéSanu,
nereti atspogulo attiecigaja sabiedriba valdoSos rasu aizspriedumus.

170. Cehu Republika ir izcélusies ar bérnu ievieto$anu noskirta vidé sakara ar
nelabvéligu gimenes fonu. Ja salidzina 15 valstu datus, ko apkopoja EDSO
1999. gada (sk. 18.punktu in fine), redzésim, ka Cehija ienem treSo vietu
attieciba uz to bérnu, kuriem macibas sagada griitibas, ievietoSanu specialas
skolas. No astonam valstim, kuras iesniedza informaciju par bérnu ievietoSanu
skolas socialu faktoru dé|, Cehijas Republika ir vieniga, kas izvélgjas specialas
skolas; par€jas valstis praktiski visos gadijumos So skolénu izglitoSanai tika
izmantotas parastas skolas.

171. Prakse, kad bé&rnus ar zemakam sp€jam macibas, ievieto specialas skolas
maza vecuma (educational tracking) nereti — ar nodomu vai bez ta - noveda pie
rasu segregacijas un atstdja IpasSi negativu iespaidu uz nelabvéligo bérnu
izglitibas Itmeni. Tam bija negativas ilgtermina sekas, kas skara gan bérnus, gan
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sabiedribu, ieskaitot priekSlaicigu izslégSanu no izglitibas sistemas un tatad darba
atraSanas iespéju zaudesSanas.

(d) Fédération internationale des ligues des droits del’Homme (Starptautiska
cilvektiesibu federacija - FIDH)

172. FIDH uzskatija, ka Palata parak lielu nozimi sava sprieduma pieSkirusi
iesniedzeju vecaku piekriSanai. Ta noradija, ka Tiesas prakse ir bijuSas situacijas,
kad atteikSanas no tiestbam neatbrivo valsti no pienakuma garantét Kkatrai
personai, kas atrodas tas jurisdikcija, Konvencija nostiprinatas tiesibas un
brivibas. Konkréti, tas attiecas uz gadijjumiem, kad atteikSanas ir pretruna ar
svarigam sabiedribas interesem vai nav skaidri izteikta vai neparprotama. Tapat,
lai attaisnotu individa tiesibas vai brivibas ierobezoSanu, atteikSanas faktam
janotiek apstaklos, kad persona, kas to izteikusi, pilniba apzinas savas izvéles
sekas, tai skaita tiesiskas sekas. R. pret Borden lieta ([1994] 3 RCS 145, 162.1pp)
Kanadas Augstaka tiesa ir izstradajusi sekojoSu principu tiesi $aja jautajuma: ‘lai
atteikSanas no tiesibam ... biitu speka, personas piekriSanai to darit ir jabalstas uz
inform&tibu par $ada sola sekam. Tiesibas uz izveli paredz ne tikai velésanos
izveleties vienu vai otru iesp€ju, bet ar1 pietieckamu informétibas Itmeni, lai tas
bt jeégpilns Iémums.’

173. Tade] rodas jautajums, vai vienlidzigas attieksmes principa konteksta un,
nemot vera saikni starp rasu diskriminacijas aizliegumu un cilvéka cienas
plasako jédzienu, nevajadzetu pilnigi izslégt iespeju atteikties no aizsardzibas
pret diskriminaciju. Izskatamaja lieta piekriSana, kas bija iegiita no iesniedzeju
vecakiem, bija saistoSa ne tikai iesniedz€jiem, bet ari visiem romu kopienas
bérniem. Tadg] bija pilnigi iesp&jams, un peéc FIDH domam ticams, ka visi romu
bérnu vecaki butu izvelgjusies saviem b&rniem integrétu izglitibu, bet, ta ka vini
nebija parliecinati par citu vecaku izveli Saja situacija, vini deva priekSroku
‘drosibai’, ko piedavaja speciala izglitiba, kuru apguva vairakums romu bérnu.
Sada konteksta, kuru raksturo romu diskriminacijas veésture, romu beérnu
vecakiem nacas izveleties starp to, vai (a) ievietot savus bernus skolas, kuru
vadiba nelabprat vinus uznéma un kur viniem draudéja dazada veida aizskarumi
un naidiguma izpausmes no skolénu un skolotaju puses, vai (b) iekartot bernus
specialas skolas, kur vairums audzeknu bija romi un kur vigpiem nebija jabaidas
no $adu aizspriedumu izpausmém. Isteniba iesniedz&ju vecaki izvelgjas mazako
no diviem launumiem, jo nebija redlas iesp€jas iegiit integrétu izglitibu, kurai
romi bitu neapSaubami devusi prieksroku. So divu alternativu disproporcijas
rezultats bija tads, ka iesniedz€ju vecaki bija spiesti izdarit to izvéli, par kuru
Valdiba tagad uzskata vinus par atbildigiem.
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174. Augstak izklastito iemeslu d€] FIDH uzskatija, ka izskatamas lietas ietvaros
Skietama vecaku atteikSanas no vinu bérnu tiesibam iegiit izglitibu normala skola
neattaisno Cehijas izvairiSanos no Konvencijas noteikto pienakumu pildiSanas.

C. Tiesas vértéejums
1.Galveno principu apkopojums

175. Tiesa ir noteikusi sava praks€, ka diskriminacija nozimé atSkirigu attieksmi
bez objektiva un sapratiga pamatojuma pret personam salidzinamas situacijas
(Willis pret Apvienoto Karalisti, Nr.36042/97, 48. punkts, ECHR 2002-1V; un
Okpisz pret Vdaciju, Nr. 59140/00, 33.punkts, 2005.gada 25. oktobris,
33. punkts). Tomér 14.pants neaizliedz dalibvalstij atSkirigi izturties pret
kadam grupam, lai labotu ‘faktisko nevienlidzibu’ starp tam; noteiktos apstaklos
nesp€ja labot nevienlidzibu ar atSkirigas attieksmes palidzibu pati par sevi var
novest pie S1 panta parkapuma (‘Case relating to certain aspects of the laws on
the use of languages in education in Belgium’ pret Belgiju (lietas biitiba),
1968. gada 23.julija spriedums, s€rija A nr.6, 10.punkts; Thlimmenos pret
Griekiju [GC], Nr.34369/97, 44. punkts, ECHR 2000-1V; un Stec un citi pret
Apvienoto Karalisti [GC], Nr. 65731/01, 52. punkts, ECHR 2006-...). Tiesa ir ar1
atzinusi, ka vispargju politiku vai pasakumu, kas ir nesameérigi negativi
ietekme&jusi konkrétu grupu, var uzskatit par diskriming€joSu, kaut ar1 ta nav
speciali versta pret So grupu (Hugh Jordan pret Apvienoto Karalisti,
Nr. 24746/94, 154. punkts, 2001. gada 4. maijs; un Hoogendijk pret Niderlandi
(Iémums), Nr. 58461/00, 2005. gada 6. janvaris), un ka Konvencijai potenciali
pretruna esoSa diskriminacija var rasties de facto situacijas rezultata (Zarb Adami
pret Maltu, Nr. 17209/02, 76 punkts, ECHR 2006-...).

176. Diskriminacija cita starpa personas etniskas izcelsmes d€] ir rasu
diskriminacijas veids. Rasu diskriminacija ir ipaSi aizskaroSs diskriminacijas
veids un, nemot vera tas bistamas sekas, ta prasa no varas iestadém ipaSu
modribu un energisku ricibu. Tiesi §T iemesla dél varas iestadém ir jaizmanto visi
pieejamie lidzekli rasisma apkaroSanai, tad€jadi veicinot demokratisku
sabiedribas redzejumu, kura daudzveidiba netiek uztverta ka apdraudéjums, bet
ka bagatinasanas avots (Nachova un citi pret Bulgariju, [GC], Nr. 43577/98 un
43579/98, 145. punkts, ECHR 2005-..; un Timishev pret Krieviju, Nr.55762/00
un 55974/00, 56. punkts, ECHR 2005-...). Tiesa ir arT nospriedusi, ka atSkirigu
attieksmi, kas balstas vienigi vai galvenokart uz personas etnisko izcelsmi, nevar
objektivi pamatot miisdienu demokratiska sabiedriba, kuras pamata ir pluralisma
principi un ciena pret dazadam kulturam (7imishev, min€ts augstak, 58. punkts).
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177. Kas attiecas uz pieradiSanas pienakumu Saja joma, Tiesa ir noteikusi, ka, ja
iesniedz€js ir pieradijis atskirigu attieksmi, pienakums pieradit, ka ta ir pamatota,
pariet valdibai (skat. citu starpa Chassagnou un citi pret Franciju, [GC],
Nr. 25088/94, 28331/95 un 28443/95, 91.-92.punkts, ECHR 1999-III; un
Timishev, citets ieprieks, 57. punkts).

178. Saistiba ar jautajumu, kadi prima facie pieradijumi ir nepiecieSami, lai
parceltu pieradiSanas nastu uz valsti atbildetaju, Tiesa noteica lieta Nachova un
citi (minéta ieprieks, 147. punkts), ka tiesvediba Tiesa nav procesualu barjeru
attieciba uz pieradijumu pienemamibu vai iepriekS noteiktu to novert€Sanas
formulu. Tiesa nonak pie secinajumiem, ko péc tas domam pamato brivs visu
pieradijumu novert€jums, ieskaitot tadus secinajumus, kas izriet no faktiem un
pusu apsverumiem. Saskana ar iedibinato praksi pieradijumi var izriet€t no
pietiekosi noteiktiem, skaidriem un saskanigiem secinajumiem vai no tadiem par
neatspekotiem faktu pienémumiem. Turklat parliecibas limenis, kas vajadzigs,
lai nonaktu pie noteikta secinajuma, un S$aja sakara pieradiSanas pienakuma
sadale ir cieSi saistiti ar faktu specifiku, izvirzitas apsudzibas raksturu un
attiecigo Konvencijas tiesibu.

179. Tiesa ir ar1 atzinusi, ka tiesvediba ar Konvenciju saistitos jautajumos ne
vienmer lauj stingri piemérot affirmanti incumbit probatio (tam, kur§ kaut ko
apgalvo, ar1 japierada Sis apgalvojums — Aktas pret Turciju (izvilkumi),
Nr. 24351/94, 272. punkts, ECHR 2003-V)principu. Noteiktos apstaklos, kad
apsprieZamie jautajumi atrodas pilnigi vai lielakoties ekskluziva varas institticiju
parzina, var uzskatit, ka pieradiSanas pienakums gulstas uz varas iestadém,
kuram ir jasniedz apmierinoSi un parliecino$i paskaidrojumi (Salman pret
Turciju[GC], Nr.21986/93, 100.pants, ECHR 2000-VII; Anguelova pret
Bulgariju, Nr.38361/97, 111.punkts, ECHR 2002-1V), Tiesa neizsledza, ka
varétu pieprasit valdibai atbildetajai atspekot stridigu apgalvojumu par
diskriminaciju, pat ja tas nebutu viegli izdarams Saja konkrétaja lieta, kura tika
apgalvots, ka vardarbibas akta motivacija bija rasu aizspriedums. Tiesa noradija
Saja sakara, ka daudzu valstu tiesibu sist€tmas pieradijumi par politikas, Iemuma
val prakses diskrimingjoSo rezultatu atbrivotu no nepiecieSamibas pieradit
nodomu attieciba uz apgalvoto diskriminaciju nodarbinatibas vai pakalpojumu
sniegSanas joma.

180. Jautajuma par to, vai statistika var tikt izmantota ka pieradijums, Tiesa ir
savulaik paudusi viedokli, ka statistika nevar pati par sevi atklat praksi, kuru
varétu kvalificet ka diskrimin€josu (Hugh Jordan, minéts augstak, 154. punkts).
Tomer jaunakas ar diskriminaciju saistitas lietas, kuras iesniedzgji sudzejas par
visparpiemérojamu pasakumu vai de facto situacijas diskrimingjosam sekam
(Hoogendijk, mineta augstak; un Zarb Adami, minéta augtak, 77.-78. punkts),
Tiesa liela méra palavas uz statistikas datiem, ko bija iesniegusas puses, lai



63

atzitu, ka pastaveéjusi atSkiriga attiecksme pret sieviettm un virieSiem
salidzinamas situacijas.

Ta, piemeram, Hoogendijk sprieduma Tiesa pazinoja: ,,Ja iesniedz€js spgj
uzradit, balstoties uz neapstridamiem oficialiem statistikas datiem, prima facie
norades, ka konkréts noteikums, kas ir neitrali formuléts, faktiski skar daudz
lielaku procentu sievieSu, salidzinot ar virieSiem, valdibai atbildétajai rodas
pienakums pieradit, ka tas ir objektivu, ar dzimumu diskriminaciju nesaistitu
faktoru rezultats. Ja pienakums pieradit, ka atSkiriba attieksmé pret sievietém un
virieSiem nav diskrimin€joSa, $ada situacija nepariet pie valdibas atbildétajas,
prakse iesniedzejiem bus arkartigi gruti pieradit netieSu diskriminaciju.’

181. Visbeidzot, ka noradits iepriekS€jas lietas, romu/Ciganu neaizsargata
situacija nozimé, ka 1pasa veériba javelt vinu vajadzibam un vinu atskirigajam
dzives stilam, gan regul&jot So jautdjumu ar likuma normam, gan pienpemot
lémumus konkrétas lietas (Chapman pret Apvienoto Karalisti, [GC], Nr.
27238/95, 96.punkts, ECHR 2001 I; un Connors pret Apvienoto Karalisti,
Nr. 66746/01, 84. punkts, 2004. gada 27. maijs)

Chapman lieta (minéts ieprieks, 93.-94 punkts), Tiesa art noradija, ka veidojas
starptautisks konsenss starp Eiropas Padomes dalibvalstim, ka ir jaatzist
minoritasu 1pasas vajadzibas un pienakums aizsargat vinu droSibu, identitati un
dzives stilu ne tikai, lai nodroSinatu minoritaSu pasSu droSibu, bet ari, lai
saglabatu kulturas dazadibu, kas ir vertiba visai sabiedribai.

2. AugSminéto principu piemeroSana izskatamaja lieta

182. Tiesa uzskata, ka savas vetrainas pagatnes un nemitigas dzivesvietas mainas
d€]l romi ir kluvus$i par IpasSu nelabvéligos apstaklos dzivojoSu un neaizsargatu
minoritati  (skat.arm1  visparéjos apsveérumus Parlamentaras Asamblejas
Rekomendacija Nr. 1203 (1993) par cCiganiem Eiropa, kas minéta augstak
56.punkta, un tas Rekomendacijas Nr. 1557 (2002): ‘Romu tiesiska situacija
Eiropa’, kas minéta augstak 58.punkta, 4 .punktu). Ka Tiesa min€jusi ieprieks€jas
lietas, viniem tapéc nepiecieSama 1pasa Eiropas Padomes institiciju aizsardziba
(sk.181.punktu). Ka liecina daudzu FEiropas un starptautisko organizaciju
aktivitates un Eiropas Padomes institiiciju rekomendacijas (sk.54.-61 .punktu), §1
aizsardziba attiecas ar1 uz izglitibas jomu. Tadel izskatama lieta prasa loti riipigu
pieeju, jo 1pasSi nemot vera faktu, ka sudzibas iesniegSanas bridi iesniedzgji bija
mazgadigi bérni, kuriem izglitibas jautajums bija arkartigi svarigs.

183. Saja lieta iesniedz&ji neapgalvo, ka vini, salidzinot ar citu tautibu
parstavjiem, bija atSkiriga situacija, kas prasija atSkirigu attieksmi, vai ka
atbildetaja valsts nebiitu veikusi nepiecieSamos pozitivos pasakumus, lai labotu
faktisko nevienlidzibu vai atSkiribas starp §tm grupam (Thlimmenos, mingts
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augstak, 44 punkts; un Stec u.c., minéts augstak, 51.punkts). Saja lieta vienigais,
ko iesniedzgji prasa atzit, ir tas, ka bez objektiva un sapratiga pamatojuma romi
tika paklauti atSkirigai attieksmei, salidzinot ar paréjiem bé€rniem salidzinama
situacija, un ka vinu gadijuma tas noveda pie netieSas diskriminacijas.

184. Tiesa jau iepriek$€jas lietas ir atzinusi, ka atSkiriga attieksme var izpausties
tadejadi, ka neitrali formuléta vispar€ja politika vai prakse nodara nesamérigu
kaite¢jumu vienai grupai, to diskrimingjot (Hugh Jordan, minéts augstak,
154 .punkts; un Hoogendijk, minéts augstak). Saskana ar, pieméram, Padomes
Direktivam 97/80/EC un 2000/43/EC (skat. augstak 82.un 84 .punktu) un ECRI
sniegto definiciju (skat.60.punktu augstak) Sadas situacijas iznakums var bit
‘netieSa diskriminacija’, kas nebiit neprasa, lai butu bijis nodoms diskriminét.

(a) Vai izskatamaja lieta var prezumet, ka ir bijusi netieSa diskrimindacija

185. Ir pilnigi skaidrs, ka apstridétas atSkirigas attiecksmes c€lonis neslépjas
speka esosu likuma normu formul&jumos saistiba ar ieskaitiSanu speciala skola
attiecigaja laikposma. Jautajums ir, vai veids, kada S$is normas tika piemerotas,
noveda pie neproporcionali liela romu bérnu skaita — ieskaitot iesniedzg€jus —
nepamatotas ievietoSanas $ada skola, un vai rezultata romu bérni tika nostaditi
ieverojami nelabvéligaka situacija.

186. Ka minéts augstak, Tiesa jau iepriek§€jas lietas ir noradijusi, ka
iesniedzgjiem var but gruti pieradit diskrimingjoSu attieksmi (Nachova un citi,
minéts augstak, 147.un 157.punkts). Lai var€tu garant€t iesaistitajam personam
efektivu vinu tiesibu aizsardzibu, lietas, kuras ir runa par netieSo diskriminaciju,
ir japiemero ne tik strikti noteikumi par pieradiSanu.

187. Saja punkta Tiesa atzimé, ka Padomes Direktivas 97/80/EC un 2000/43/EC
paredz, ka personas, kuras uzskata, ka vinam ir nodarits kait€jums, jo vipam nav
piemérots vienlidzigas attieksmes princips, var pieradit nacionalaja institiicija ar
jebkuru, tai skaita statistikas instrumentu palidzibu, faktus, kas lauj prezumét, ka
ir notikusi diskriminacija (sk. 82. un83. punktu). Péd€ja laika Eiropas Kopienu
tiesas prakse (skat.88.-89. punktu)liecina, ka ta atlauj prasitajiem atsaukties uz
statistiskiem pieradijumiem un valsts tiesam pemt veéra Sadus pieradijumus, kad
tie ir droSi un lieta nozimigi.

Liela palata arT pienem zinasanai informaciju, ko sniedz tresas puses, ka daudzu
valstu tiesas un ANO ligumiestades parasti pienem statistikas datus ka netieSas
diskriminacijas pieradijumus, lai atvieglotu cietuSo uzdevumu iesniegt prima
facie pieradijumus.
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Tiesa ar1 atzina oficialas statistiskas informacijas nozimigumu augS$minétajas
Hoogendijk un Zarb Adami lietas un ir paradijusi gatavibu pienemt un nemt vera
dazadus pieradijumu veidus (Nachova un citi, citéts augstak, 147 .punkts).

188. Pastavot $adiem apstakliem, Tiesa uzskata, ka gadijumos, kad jaizverte, ka
pasakums vai prakse ietekmejusi personu vai personu grupu, statistikas dati, kuri
péc riipigas parbaudes skiet droSi un nozimigi, ir pietiekami, lai tos uzskatitu par
prima facie pieradijumiem, kuri iesniedzejam jauzrada. Tomer tas nenozimé, ka
netieSo diskriminaciju nevar pieradit bez statistiskiem pieradijumiem.

189. Gadijumos, kad iesniedzgjs, kurS apgalvo, ka ir notikusi netieSa
diskriminacija, tada veida nodibina atspekojamu prezumpciju, ka pasakums vai
prakse ir diskrimin€josa, pieradiSanas pienakums pariet atbildétajai valstij, kurai
ir japierada, ka atSkiriga attieksme nav diskrimin€joSa (skat. mutatis mutandis,
Nachova un citi, minéts augstak, 157.punkts). Nemot veéra S1 veida lietu
specifiskos faktus un apgalvojumu par iespé€jamo parkapumu raksturu (ibid.,
147 punkts), praks€ iesniedz€jiem butu arkartigi gruti pieradit netieSo
diskriminaciju bez Sadas pieradiSanas pienakuma parejas.

190. Izskatamaja lieta prasitaju iesniegtie statistiskie dati tika iegiiti no aptaujam,
kas bija nosiititas specialo un pamatskolu skolu direktoriem Ostravas pilséta
1999. gada. Redzams, ka taja laika 56% visu specialajas skolas ieskaitito skolenu
bija romi. Savukart Ostravas pamatskolas romu bérnu 1patsvars bija tikai 2.26%.
Kaut gan tikai 1.8% citu tautibu skolénu tika norikoti uz specialajam skolam,
50.3% romu bérnu tika nosititi uz specialajam skolam. Peéc Valdibas domam, Sie
skaitli nav pietiekoSi parliecinos$i un nelauj izdarit secinajumus, jo tie atspogulo
vienigi direktoru subjektivos viedoklus. Valdiba ar noradija, ka nav oficialas
informacijas par skolénu etnisko piederibu un ka Ostravas regiona ir viena no
lielakajam romu kopienam.

191. Liela palata atzime, ka Valdiba Sos skaitlus neapstrid un ka ta nav sniegusi
nekadus alternativus statistikas pieradijumus. Nemot véra Valdibas komentarus,
ka par skolénu etnisko izcelsmi nav oficialas informacijas, Tiesa atzist, ka
prasitaju sniegtie statistiskie pieradijumi var nebut pilnigi precizi. Tomér ta
uzskata, ka Sie skaitli liecina par domin&joSo tendenci, ko atzinusi gan atbild€taja
Valdiba, gan neatkarigas uzraudzibas institiicijas, kuras ir petijusas So jautajumu.

192. Savos saskana ar Vispar€jas nacionalo minoritaSu aizsardzibas konvencijas
25 panta 1.punktu iesniegtajos zinojumos Cehijas varas institiicijas atzina, ka
1999. gada dazas specialajas skolas macijas no 80-90% romu bérnu (skat.
66.punktu) un ka 2004. gada specialajas skolas joprojam ievietoja daudz romu
bérnu (skat. 67.punktu). Konvencijas konsultativa komiteja sava 2005. gada
26. oktobra zinojuma rakstija, ka péc neoficialiem datiem romi veido Iidz 70%
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no specialajas skolas ieskaititajiem skoleniem. P&c datiem, kas minéti ECRI
2000. gada zinojuma romu b&rnu patsvars specialajas skolas ir nesamerigi liels.
Rasu diskriminacijas izskauSanas komiteja savos 1998.gada 30. marta
nosléguma komentaros noradija, ka specialajas skolas tiek ievietots nesamérigi
liels romu bérnu skaits (skat. 99.punktu). Péc datiem, ko sniedzis Eiropas
Rasisma un ksenofobijas uzraudzibas centrs, vairak neka puse romu bé&rnu
Cehijas Republika apmeklé specialas skolas.

193. Tiesa uzskata, ka ped€jie no min&tajiem skaitliem, kuri attiecas ne tikai uz
Ostravas regionu un tatad sniedz visparigaku ainu, liecina, ka, lai gan romu
bérnu skaitu specialajas skolas attiecigaja laika ir gruti noteikt, vinu skaits bija
nesamerigi liels. Turklat specialajas skolas vairakums audzeknu ir romi. Kaut art
attiecigas likuma normas ir neitrali formulétas, tas praktiski daudz lielaka méra
letekm€ romu bérnus neka par€jo tautibu bérnus; rezultata statistiski nesamerigi
daudz romu bérnu tiek ievietoti specialajas skolas.

194. Liela palata uzskata, ka, ja ir skaidri redzams, ka likumdoSanas rezultata
rodas diskrimingjoSas sekas, tad tapat ka lietas, kas attiecas uz nodarbinatibu vai
pakalpojumu nodroSinasanu, ari lietas, kas saistitas ar izglitibas jomu
(skat.mutatis mutandis, Nachova un citi, min€ts augstak, 157.punkts), nav
obligati japierada, ka attiecigajam institicijam bijis nodoms diskriminét (skat.
184 punktu).

195. Sajos apstaklos pieradijumus, ko iesniegu$i prasitaji, var uzskatit par
pietickami ticamiem un bitiskiem, lai droSi prezumetu, ka notikusi netieSa
diskriminacija. PieradiSanas pienakums tade] pariet Valdibai, kurai japierada, ka
likumdoSanas atSkiriga ietekme ir objektivu faktoru, nevis etniskas piederibas
sekas.

(b) Objektivs un sapratigs pamatojums

196. Tiesa atgadina, ka atSkiriga attieksme ir diskrimingjosa, ja ‘tai nav objektiva
un sapratiga pamatojuma’, respektivi, ja tai nav ‘legitima meérka’ vai ari
izmantotais lidzeklis un planotais mérkis nav ‘sapratigi sameéroti’(skat. cita starpa
Larkos pret Kipru [GC], Nr.29515/95, 29 punkts, ECHR 1999 -; un Stec un citi,
minéts augstak, 51.punkts). Ja atSkiriga attieksme balstas uz rasi, adas krasu vai
etnisku izcelsmi, objektiva un sapratiga pamatojuma jédziens interpretéjams
iesp€jami Sauri.

197. Izskatamaja lieta Valdiba méginaja skaidrot atskirigo attieksmi pret romu
un pargjo tautibu b&rniem ar nepiecieSamibu pielagot izglitibas sisttmu bé€rniem
ar Ipasam vajadzibam. Ka teikts Valdibas apsverumos, prasitaji tika ievietoti
specialajas skolas sakara ar vinu specifiskajam macibu vajadzibam, galvenokart
vinu zemo intelektualo spéju dél, kuras bija noteiktas ar macibu psihologijas
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centru organizétu testu palidzibu. P&c tam , kad psihologijas centri bija izteikusi
savas rekomendacijas attieciba uz skolas tipu, kada iesniedz€ji biitu jaievieto,
galigais lémums bija atkarigs no vecakiem, un vini bija piekritusi ievietot beérnus
Sadas skolas. Tade] arguments, ka vini ievietoti speciala skola etniskas izcelsmes
del, nevar tikt pienemts.

Savukart iesniedzgji kategoriski iebilda pret argumentu, ka neproporcionali
lielais romu bérnu skaits specialajas skolas skaidrojams ar intelektualo sp&ju
testu rezultatiem vai vecaku piekriSanu.

198. Tiesa akcepté, ka Valdibas 1€émums saglabat specialo skolu sisteému ir
saistits ar v€lmi rast risinajumu bérniem ar Tpasam macibu vajadzibam. Tomer ta
saprot ar1 citu Eiropas Padomes institiiciju bazas par to, ka Sajas skolas ir
vienkarsaka macibu programma, un ka sist€ma noved pie segregacijas.

199. Liela palata ar1 norada, ka testi b€rnu macibu sp&ju vai gritibu izvertéSanai
ir visai pretrunigi un joprojam tiek zinatniski apspriesti un veértéti. Atzistot, ka
nav Tiesas uzdevums veértét So testu ticamibu, dazadi faktori Saja lieta tomer liek
Tiesai secinat, ka rezultatu testi taja laika nevargja tikt uzskatiti par objektivu un
sapratigu pamatojumu Konvencijas 14. panta izpratné.

200. Pirmam kartam, nav strida, ka bérni, kurus paklava test€Sanai, tika testeti
péc vienota testa neatkarigi no vinu etniskas piederibas. Cehijas varas institiicijas
paSas 1999. gada atzina, ka ‘romu bérni ar vidéjam vai intelektualajam sp&jam
virs vidéja biezi tiek ievietoti §adas skolas, balstoties uz psihologiskiem testiem,
un ka Sie testi ir paredzeti iedzivotaju vairakuma b€rniem, nenemot véra romu
ipatnibas (skat.66. punktu). Rezultata testi tika parstradati ta, lai tos nevarétu
izmantot pretéji romu bérnu interesém (skat.72. punktu).

Bez tam vairakas neatkarigas institiicijas ir apSaubijuSas testu ticamibu. Ta,
pieméram, Visparéjas nacionalo minoritaSu aizsardzibas konvencijas
Konsultativa komiteja noradija, ka bérni, kuriem nav garigas attistibas defektu,
tiek nereti ievietoti Sajas skolas ‘(sakara ar) realam vai Skietamam valodas un
kulturas atSkirtbam starp romiem un iedzivotaju vairakumu’. Ta ar1 uzsvéra, ka
testiem jabut ‘konsekventiem, objektiviem un visaptveroSiem’(skat. 68. punktu).
ECRI noradija, ka romu bérnu novirziSana uz specialam skolam, kas paredzetas
bérniem ar garigas attistibas trauc€jumiem, péc ienako$as informacijas notiek
gandriz automatiski un ir nepiecieSams riipigi sekot, lai jebkura test€Sana biitu
‘taisniga’ un taja tiktu izvertetas katra beérna patiesas sp€jas (skat. 63.-
65. punktu). Eiropas Padomes Cilvektiesibu komisars atzimeja, ka romu bérni
tieck biezi ievietoti klasés, kas domatas beérniem ar 1pasam vajadzibam ‘bez
pienacigas psihologiskas un pedagogiskas izvertésanas, bet faktiskie kriteriji ir
vinu etniska piederiba’ (skat. 77. punktu).

Lidzigi dazu treSas puses parstavju argumentos uzsverts, ka ievietoSana skola uz
psihologiskas testéSanas pamata atspogulo sabiedribas rasu aizspriedumus.
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201. Tiesa saskata varbttibu, ka testi labakaja gadijuma nebija objektivi un ka
rezultati netika analiz€ti test€jamo bernu Tpatnibu un pasas situacijas konteksta.
Sados apstaklos mindtos testus nevar uzskatit par apstridétas at3kirigas
attieksmes attaisnojumu.

202. Kas attiecas uz vecaku piekriSanu, Tiesa norada uz Valdibas argumentiem,
ka tas bija izSkiroSais faktors, bez kura iesniedz€ji nebutu ievietoti specialajas
skolas. Nemot véra, ka izskatamaja lietd ir konstatéta atSkiriga attieksme, var
izdarit secinajumu, ka jebkura $ada piekriSana nozime, ka atSkiriga attieksme tiek
akcepteta, pat ja ta ir diskrimin€josa, citiem vardiem, ta ir atteikSanas no tiesibam
uz aizsardzibu pret diskriminaciju. Tomér saskana ar Tiesas praksi atteikSanas no
Konvencija garantétam tiesibam — tiktal, ciktal Sada atteikSanas ir pielaujama — ir
nosakama neparprotama veida ar nosacijumu, ka ir nodroSinata pilniga
informétiba par faktiem, respektivi, tai jabut informeétai piekriSanai (Pfeifer un
Plankl pret Austriju, 1992. gada 25. februara spriedums, sérija A Nr. 227, 37 .-
38.punkts) un tai jabut bez jebkadas piespiesanas (Deweer pret Belgiju,
1980. gada 27. februara spriedums, sérija A Nr.35, 51. punkts).

203. Izskatamas lietas apstaklos Tiesu neparliecina arguments, ka romu bérnu
vecaki, kuri bija nelabvéligos apstaklos dzivojoSas kopienas locekli un bieZi
mazizglitoti, biitu sp€jusi izvertet visus situacijas aspektus un savas piekriSanas
sekas. Valdibas parstavji pasi atzina, ka piekriSana Saja gadijuma tika apliecinata
ar parakstu uz iepriekS izpilditas veidlapas, kura nesatur€ja informaciju par
pieejamajam alternativam vai atSkiribam starp specialo skolu macibu programmu
un citu skolu programmu. Nekas ar1 neliecina par to, ka nacionalas varas
institicijas bitu veikuSas kadus papildu pasakumus, lai romu beérnu vecaki
sapemtu visu nepiecieSamo informaciju un vini varétu sniegt informétu
piekriSanu un viniem bitu skaidras Sadas piekriSanas sekas attieciba uz bérnu
nakotni. Romu bérnu vecaki nenoliedzami bija nostaditi dilemmas prieksa:
izveleties starp parasto skolu, kura nebija padomats par bérnu socialo un kulttiras
atSkiribu problémas risinasanu un kur bérniem draudg€ja izolacija un izstumtiba,
un specialajam skolam, kur skolénu vairakums bija romi.

204. Nemot veéra rasu diskriminacijas aizlieguma fundamentalo nozimi (skat.
Nachova un citi, 145. punkts; un Timishev, 56. punkts), Liela palata uzskata, ka,
pat ja pienemtu, ka 202.punkta min€tie nosacijumi bija izpilditi, atteikSanos no
tiestbam netikt diskrimin€tam nevar piepemt, jo tas ir pretruna butiskam
sabiedribas interesem (skat., mutatis mutandis, Hermi pret Italiju [GC],
Nr.18114/02, 73. punkts, ECHR 2006 -...).

(c) Sledziens

205. Ka izriet no ECHR dokumentacijas un Eiropas Padomes Cilvektiesibu
komisara zinojuma, Cehijas Republika nav vieniga valsts, kas saskarusies ar
griitibam romu bérnu izglitibas nodroSinasana: citas Eiropas valstis ir Iidzigas
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problémas. Tiesa ar gandarfjumu konstatg, ka atskiriba no citam valstim Cehijas
Republika ir m&ginajusi risinat problému, un atzist, ka savos centienos sociala un
izglitibas zina integrét nelabveliga situacija esoSos romus, tai ir nacies saskarties
ar daudzam grutibam, kas skaidrojamas cita starpa ar Sis minoritates kultiiras
specifisko raksturu un zinamu naidigumu no paréjo tautibu vecaku puses. Ka
Palata noradija lemuma par iesnieguma pienemamibu, izvéle starp vienu skolu
visiem, specializétam struktiram vai integrétam struktiram ar specializétam
nodalam nav viegla. Rodas nepiecieSamiba veikt sarezgitu balanséSanu starp
konkuréjosam interes€m. Kas attiecas uz macibu programmas noteikSanu un
planoSanu, ta galvenokart saistita ar lietderibas apsvérumiem, tatad jautajumu,
kura izlemSana nav Tiesas uzdevums (Valsamis pret Griekiju, 1996. gada
18. decembra spriedums, Reports 1996-VI, 28. punkts).

206. Tacu gadijumos, kad valsts iestadeém ir pieskirta izv€les briviba, ar kuru var
aizskart Konvencija noteikto tiesibu izmantoSanu, individam pieejamas
procesualas garantijas ir 1paSi nozimigas, nosakot, vai atbildétaja valsts,
izveidodama tiesisko ietvaru, nav parkapusi savas ricibas brivibas robezas (sk.
Buckley pret Apvienoto Karalisti, 1996. gada 25. septembra spriedums, Reports
1996 1V, 76. punkts, un iepriek§ minéto spriedumu lieta Connors pret Apvienoto
Karalisti, 83. punkts).

207. Izskatamas lietas apstakli norada, ka romu bérnu izglitibas shéma nebija
garantiju (skat.28.punktu ieprieks), ka, izmantojot savu ricibas brivibu izglitibas
joma, valsts nems v&ra romu specifiskas vajadzibas, kas viniem rodas ka
nelabveliga situacija esoSas sabiedribas grupas locekliem (skat., mutatis
mutandis, Buckley, minéts iepriekS, 76.punkts; un Connors, minéts ieprieks,
84 punkts). Sis shémas rezultata iesniedzgji tika ievietoti skolds bérniem ar
garigas veselibas trauc€jumiem, kur macibu programma bija vienkarSota,
salidzinot ar parastajam skolam, un kur vini bija noskirti no par€jas sabiedribas
bérniem. Rezultata vini ieguva izglitibu, kas padzilinaja vinu griitibas un liedza
viniem turpmaku attistibu, nerisinot vinu patiesas probl€émas un nepalidzot
viniem integréties parastajas skolas un attistit prasmes, kas atvieglotu vinu dzivi
sabiedriba kopuma. Valdiba ir netieSi atzinusi, ka nodarbinatibas problémas
specialo skolu audzekniem ir vairak ierobeZotas.

208. Sajos apstak]os, atzistot, ka Cehijas valdiba ir veikusi pasakumus, lai romu
bérni iegltu izglitibu, Tiesa neuzskata, ka atSkiribas attieksme pret romu b&rniem
un pargjo tautibu bérniem ir objektivi un sapratigi pamatotas un ka pastav
sapratiga attieciba starp izmantotajiem lidzekliem un sasniedzamo mérki. Saja
sakara Tiesa piepem zinaSanai, ka jauna likumdoSana ir likvid€jusi specialas
skolas un paredz, ka bérni ar Tpasam macibu vajadzibam, tai skaita bérni no
sociali nelabveligas vides, tiks skoloti parastajas skolas.
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209. Ta ka ir atzits, ka attiecigd konkrétaja laika speka esoSa likumdoSana
nesamérigi un negativi ietekmeja romu kopienu, Tiesa uzskata, ka iesniedzeji ka
kopienas locekli noteikti cieta no $adas diskrimingjoSas attiecksmes. Tade] Tiesai
nav nepiecieSamibas izskatit atseviski katru individualo gadijumu.

210. Tadejadi izskatamaja lieta ir ticis parkapts Konvencijas 14. pants saistiba ar
1. protokola 2. pantu attieciba uz katru iesniedz€ju.

IV. KONVENCIJAS 41 PANTA PIEMEROSANA

211. Konvencijas 41 .pants nosaka:

‘Ja Tiesa konstat€, ka ir noticis Konvencijas un tas protokolu parkapums, un ja attiecigas
Augstas Ligumslédz&jas puses iekS€jie tiesibu akti paredz tikai dal&ju $a parkapuma seku
atlidzinasSanu, Tiesa, ja nepiecieSams, cietuSajai pusei pieskir taisnigu atlidzibu.’

A. Zaudéjumi

212. Iesniedzejiem nebija prasibu par materialo zaud€jumu piedzinu.

213. Vini pieprasija 22.000 EUR katram (kopsumma 396.000 EUR) par viniem
nodarito nemantiska rakstura kait€jumu, tai skaita par kait€jumu macibu,
psihologiska un emocionala zina, ka arT kompensaciju par uztraukumu, frustraciju
un pazemojumu sakara ar ievietoSanu specialajas skolas. Vini uzsvera, ka §1
parkapuma sekas ir nopietnas un turpinas un tas iespaido visu vinu dzivi.

214. Atsaucoties uz spriedumiem Broniowsky pret Poliju ([GC], Nr.31443/96,
189. punkts, ECHR, 2004 — V) un Hutten-Czapka pret Poliju ((GC}, Nr. 35014/97,
235.-237.p., ECHR 2006-...), iesniedz€ji uzskata, ka vinu tiesibu parkapums ‘nav
atseviSka incidenta izraisits, ne ar1 skaidrojams ar Tpasu notikumu paversienu vinu
lieta; ta celonis ir valsts varas institliciju administrativa un regul€josa riciba, kas
vérsta pret identificdjamu pilsonu slani’. So apsvérumu dg] vipu lieta ir
nepiecieSami pasakumi valsts Itmeni, kas likvidétu jebkurus SkérSlus, kas trauce
istenot savas tiesibas lielai cilvéku grupai, kam $1 situacija nodarijusi kait€jumu, un
garant€tu atbilstigu zaud€jumu atlidzinajumu.

215. Valdiba paskaidroja, ka, Tpasi saistiba ar psihologisko un moralo kaitgjumu,
tas ir saistits ar atseviSkam individualam siidzibam saskana ar Konvencijas 3. pantu
un 1.protokola 2.pantu, kuras Tiesa bija atzinusi par nepienemamam ar tas
2005. gada 1. marta léemumu. Tade€] péc Valdibas domam nav saskatama c€loniska
saikne starp jebkadu Konvencijas parkapumu un pieprasito atlidzinajumu par
nematerialo kaitejumu. Valdiba ar1 noradija, ka iesniedz€ju pieprasita summa ir
parmérigi liela un ka pati parkapuma atziSana bitu pietiekosi taisniga atlidziba.
216. Tiesa atgadina, pirmkart, ka saskana ar Konvencijas 46.pantu Augstas
Ligumslédzejas puses ir appnémusas ieverot Tiesas galigos spriedumus jebkura
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lieta, kura tas ir strida puse, bet izpildi uzrauga Ministru Komiteja. No ta cita starpa
izriet, ka spriedums, kura Tiesa konstateé parkapumu, uzliek atbildetajai valstij
juridisku pienakumu nevis vienkarSi samaksat attiecigajam personam summu, kas
pieskirta taisnigas kompensacijas veida, bet ari Ministru Komitejas uzraudziba
izveleties vispargjus un/vai individualus pasakumus, kas biitu veicami nacionalas
likumdoSanas joma, lai noveérstu konstatéto Konvencijas parkapumu un péc
iespejas efektivak labotu ta sekas. Tomér atbildetajai valstij ir zinama ricibas
briviba izvéleties lidzeklus, ar kadiem ta pildis savu juridisko pienakumu saskana
ar Konvencijas 46. pantu ar nosacijumu, ka Sie lidzekli ir savienojami ar Tiesas
slédzieniem lieta (Broniowsky, minéts ieprieks, 192.punkts; un Conka pret
Belgiju, Nr.51564/99, 89. punkts, ECHR 2002-I). Tiesa Saja sakara norada, ka
izskatamaja lieta apstridetie likumdoSanas akti ir atcelti un ka Ministru Komiteja
pirms neilga laika nositija dalibvalstim rekomendacijas par romu/€iganu bérnu
izglitibu (skat. ieprieks 54. un 55. punktu). Tad€] ta neuzskata par pareizu atlikt 81
jautajuma izskatiSanu.

217. Tiesa nevar izdarit spekulacijas par t€ému, ka butu risinajusies situacija, par
kuru iesniegta siidziba, ja iesniedz€ji nebutu tikuSi ievietoti specialajas skolas.
Tomer ir skaidrs, ka vini ir cietuSi moralu kaitéjumu — 1pasi sakara ar frustraciju un
pazemojumu, kam vini paklauti netieSas diskriminacijas rezultata — un S$aja
gadijuma ir par maz ar atzinumu, ka noticis Konvencijas parkapums. Tacu
summas, kuras pieprasijusi iesniedzgji, ir parmerigi lielas. Spriezot péc taisnibas,
Tiesa noverte nodarito moralo kait€jumu 4.000 EUR apméra katram iesniedz&jam.

B. Tiesasanas izdevumi

218.Iesniedzgji nav grozijusi savu sakotng&jo prasibu Palatai. Tadejadi tiesaSanas
izdevumi neietver izdevumus, kas radusSies saistiba ar tiesvedibu Lielaja palata.
Tiesa atzime, ka kop€ja summa, kas tiek prasita liguma, ko parakstijusi visu
iesniedzeju parstavji, ir 10 737 EUR, kas ietver 2550 EUR (1750 GBP) Lord
Lester of Herne Hill, Q.C., honoraru un 8187 EUR par izdevumiem, kas radusies
D. Strupekam saistiba ar tiesvedibam valsti un lietas izskatiSanu Palata. Tomer
Lorda Lestera izrakstitais rékins, kas pievenots prasibai par taisnigas atlidzibas
noteikSanu, uzrada vina honoraru 11 750 GBP (jeb aptuveni 17 000 EUR) apmera,
kas ietver 1750 GBP pievienotas vertibas nodokli, par 45 stundam juridiska darba.
Par€jie iesniedzeju parstavji J.Goldston un European Centre for Roma Rights nav
lugusi atlidzinat vinu izdevumus.

219. Valdiba atzim€, ka papildus sikam vina sniegto juridisko pakalpojumu
sarakstam Strupek nav iesniedzis nekadus rékinus, kas pieraditu, kas iesniedzg&ji
patieSam vinam samaksajusi viga apgalvotos izdevumus. Valdiba nekomentgja
nesakritibu starp iesniedzeju formuléto prasibu par taisnigu atlidzinajumu un Lorda
Lestera iesniegto honorara aprékinu. Valdiba arT atziméja, ka tikai dala iesnieguma
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bija tikusi atzita par pienemamu un turpindja tikt izskatita Tiesa. Tadgejadi valdiba
uzskata, ka iesniedz€jiem ir pieSkirama tikai sapratiga dala (ne vairak par 3000
EUR) no prasitajiem tiesasanas izdevumiem.

220. Tiesa atgadina, ka tiesasanas izdevumi ir atlidzinami vienigi tiktal, ciktal tiem
ir saistiba ar konstateto parkapumu (Beyeler pret Italiju (taisniga atlidziba) [GC],
Nr. 33202/96, 27. punkts, 2002. gada 28. maijs). Saja lieta tas ir tikai Konvencijas
14. panta saistiba ar 1.protokola 2.pantu parkapums. Tiesa atzime, ka Lords
Lesters ir iesniedzis sikus datus par viga sniegtas palidzibas izmaksam, par kuram
rékini tika nosiititi European Centre for Roma Rights, un ka Strupeks ir atSifr&jis
172 stundas juridiska darba ar stundas likmi 40 EUR, kam japieskaita PVN ar 19%
likmi.

Nemot véra visus butiskos faktorus un Tiesas Reglamenta 60. panta 2. punktu,
Tiesa visiem iesniedz&jiem kopa pieskir 10 000 EUR par tiesasanas izdevumiem.

C. Nokavéjuma procenti

221. Tiesa nolemj, ka likumiskie procenti ir aprékinami p&c procentu likmes, kas
atbilst Eiropas Centralas bankas noteiktajai aizdevuma likmei, tai pieskaitot tris
procentu punktus

NEMOT VERA SOS MOTIVUS, TIESA
1. Noraida vienbalsigi Valdibas sakotngjo iebildumu;

2. Nolemj ar trispadsmit balsim pret Cetram, ka ir noticis Konvencijas 14. panta
saistiba ar 1. protokola 2. pantu parkapums;

3. Nolemyj ar trispadsmit balsim pret ¢etram, ka

(a) ka triju méneSu laika atbildétajai valstij ir jasamaksa iesniedz€jiem Sada
atlidziba, ka ar1 papildus jasamaksa summa, kas var€tu biit nepiecieSama nodoklu
segSanai:

(1) katram no astoppadsmit iesniedz&jiem 4000 EUR (Cetri tukstosi EUR), kas
konvertejami atbildetajas valsts valuta peéc mainas kursa samaksas diena;

(i1) visiem iesniedzgjiem kopa — 10000 EUR (desmit tukstoSi EUR) par
tiesaSanas izdevumiem, kas konvert€jami atbildetajas valsts valiita pé€c mainas
kursa samaksas diena;

(b) par laika posmu no iepriek§minéta triju ménesu termina beigam lidz samaksas
veikSanai §1 summa tiks paaugstinata par vienkarSo procentu likmi, kas vienada ar
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Eiropas Centralas bankas noteikto aizdevuma procentu likmi $aja laika perioda, tai
pieskaitot tris procentu punktus

4. Noraida vienbalsigi iesniedz€ju prasibu par taisnigas atlidzibas noteikSanu
par¢ja dala.

Taisits anglu un francu valoda un pasludinats atklata tiesas seédé Cilvektiesibu eka
Strastira 2007. gada 13. novembrT.

Michael O'BOYLE Nicolas Bratza
Sekretara paligs PriekSsedetajs

Sim spriedumam saskana ar Konvencijas 45.panta 2. punktu un reglamenta
74. panta 2. punktu pievienoti tiesneSu Zupancica, Jungvirta, Borrego Borrego un

Sikutas atskirigie viedokli.

TIESNESA ZUPANCICA ATSKIRIGAIS VIEDOKLIS

Es pilniba pievienojos tiesnesa Karela Jungvirta (Karel Jungwiert) visaptveroSajam
atSkirigajam viedoklim, un vélos tikai piebilst sekojoSo.

Ka tieSi noradija vairakums 198. un 205. punkta, un netieSi noradits daudzviet
sprieduma, Cehijas Republika ir vieniga ligumslédzéja valsts, kas ir reali risinajusi
romu bérnu specialas izglitibas problémas. Tadél uz absurda robezas ir
konstatgjums, ka Cehijas Republika ir parkapusi nediskriminacijas principus.
Citiem vardiem, Sis ‘parkapums’ nebiitu noticis, ja atbildetaja valsts biitu mierigi
ignorgjusi So problému.

Nekada politiski motiveéta argumentacija nevar noslept acimredzamo faktu, ka
Tiesu Saja gadijuma ir vadijusi slépti motivi, kuriem ir maz sakara ar romu bérnu
izglitibu Cehijas Republika.

Nakotne radis, kadiem noliikiem kalpos Sis precedents.

TIESNESA JUNGVIRTA (JUNGWIERT) ATSKIRIGAIS VIEDOKLIS
(Tulkojums)
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1. Es kategoriski nepiekritu vairakuma atzinumam Saja lieta, ka ir parkapts
Konvencijas 14. pants saistiba ar 1. protokola 2. pantu.

Ja es zinama meéra var€tu piekrist attiecigo 14.panta principu formul€jumam
sprieduma, tad man nav pienemams veids, kada vairakums tiesnesu ir piemérojusi
Sos principus izskatamaja lieta.

2. Pirms es konkréti nosaucu visus punktus, kuriem es nepiekritu, es vEletos
paskatities uz So spriedumu plaSaka perspektiva.

Tas ir jauns pavérsiens Tiesas praksg, jo taja méginats kritiski izvertet visu vienas
valsts izglitibas sist€ému.

Lai cik autoritativi biitu precedenti, kas minéti sprieduma 175.-181. punkta, prakse
tiem ir maz kopiga ar izskatamo lietu, varbiit iznemot faktu, ka lielakaja dala lietu
iesniedzgji ir romi (piemeéram, Nachova un Buckley citu starpa).

3. Manuprat, lai korekti piemérotu principus, ir jabut pamatigam zinaSanam par
faktiem un lietas apstakliem, pirmam kartam, par vesturisko kontekstu un situaciju
citas Eiropas valstis.

Kas attiecas uz vésturisko kontekstu, sprieduma minétie dati (14.-16. punkts)
sniedz neprecizu, neadekvatu un loti visparigu informaciju.

Sprieduma minétie fakti nelauj salidzinat romu kopienas Eiropa attieciba uz cita
starpa tadiem jautajumiem ka demografiska attistiba vai skolas apmekletibas
Itmenis.

4. Es méginasu kaut kada méra aizpildit So informacijas truikumu.

Man laikam jasak ar to briesmigo patiesibu, ka, ciktal runa ir par tagadéjas Cehijas
teritoriju, mes Seit nerunajam par nacistu ‘méginajumu’ iznicinat romus (skat.
13. punktu), bet par vinpu gandriz totalu likvidaciju. No gandriz 7000 romu, kas’
valst1 dzivoja kara sakuma, izdzivoja nepilni 600.

Situacija ir tadg] stipri atSkiriga no citu valstu situacijas: Cehijas romus, lielako
dalu no kuriem iznicinaja, sakot ar 1945. gadu nomainija vairaki jaunpienac€ju
vilni, kas naca desmitiem tiikstoSos, galvenokart no Slovakijas, Ungarijas un
Rumanijas. Vairakums So jauno iedzivotaju bija ne tikai analfabéti, bet arT izrauti
ar visam sakném un nerundja Gehiski. Sada situdcija nav attiecindma uz citam
valstim, kuru teritorija romi ir principa dzivojuSi gadu desmitiem un pat
gadsimtiem un ir zinama mera iejutusies vidé un valoda.

Nobeidzot So ieskatu vesturiskaja un demografiskaja konteksta, velos sniegt
sekojosu salidzinajumu, kas palidzes izskaidrot problémas m&rogu un sarezgitibu.
Apléses par romu iedzivotaju skaitu noteiktas Eiropas valstis ir uzradijusas
sekojoSus minimalus un maksimalus skaitlus (protams, aptuvenus):

Vacija  11.000-140.000 uz 80.000.000 iedzivotaju
Francija 300.000-400.000 uz 60.000.000 iedz.
Italija  90.000-120.000 uz 60.000.000 iedz.

? A. Frazer (M. MikluSdkovd), The Gypsies (Cikdni), Prague 2002, p. 275
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Apvienota

Karaliste 100.000-150.000 uz 60.000.000 iedz.
Polija  35.000-45.000 uz 38.000.000 iedz.
Portugale 40.000-50.000 uz 10.000.000 iedz.
Belgija  25.000_35.000 uz 10.000.000 iedz.
Cehijas

Republika 200.000-250.000 uz 10.000.000 iedz.*

Sie skaitli parliecino$i parada, kada méroga probléma ir jarisina Cehijas Republikai
1zglitibas joma.

5. Ir jauzdod vel viens svarigs jautajums — kada ir situacija Eiropa un kadi
minimalie standarti ir jaievéro?

Jautajums par romu beérnu skoloSanu un izglitibu ir jau gandriz 30 gadus bijis
analizes objekts, un péc Eiropas Padomes iniciativas tapusi Eiropas Komisijas un
citu institiiciju priekslikumi.

Sprieduma vairak neka 25 lappuSu (54.-107. punkts) garuma citéti Eiropas
Padomes teksti, Kopienas tiesibas un prakse, ANO materiali un citi avoti.

Tomer lielaka dala rekomendaciju, zinojumu un citu cité€to dokumentu ir diezgan
izpludusi, liela mera teoretiski un, galvenais, tie visi publicéti péc laikposma
(1996.-1999. gads), par kuru ir runa izskatamaja sudziba.

Tadel es veletos citét augstak min€to autoru, kura viedoklim es piekritu. Sava
gramata Romi Eiropa J.-P.Liégeois uzsver:

‘Mums jaizvairas parak biezi lietot nenoteiktus jédzienus (‘emancipacija’, ‘autonomija’,
‘integracija’, ‘ieklausana’, u.t.t.), kuri maske realitati, kuri izsaka lietas abstraktos terminos un
kuriem nav funkcionalas vertibas...

...amatpersonas nereti formulé sarezgitus jautajumus un pieprasa tilitéjas atbildes, tacu Sada
pieeja noved vienigi pie tukSiem solfjumiem vai paredzamam atbildém, kas uz kadu laiku
nomierina elektoratu vai liberalo sirdsapzinu.’®

Saja sakariba vieniga rezoliicija par $o tému, kas ir konkréta un preciza —nopietns
teksts ar veésturisku veértibu — ir Padomes un Izglitibas ministru sanaksmes
Padomes ietvaros 1989.gada 22.maija pienemta Rezoliicija par skolam romu
un klejotaju bérniem’.

6.DiemZ&l man par lielu parsteigumu $is biitiskais dokuments nav atrodams Lielas
palatas sprieduma citeto dokumentu saraksta.
Tadel es gribetu citét dazas rindkopas no §is rezoliicijas:

* P. Liégeois ; Roms en Europe ; Editions du Conseil de I’Europe 2007, p. 31.

> Tomér 1991. gada 3. marta tautas skaitidana Cehijas Republika tikai 32 903 cilveki apgalvoja, ka ir romi
(Statistical Yearbook of the Czech Republic 1993,,Prague 1993, p. 142)

® J.-P. Liégeois ; Roms en Europe ; Editions du Conseil de I'Europe 2007, pp 274.-275.

7 Official Journal of the European Communities C 153 ,21.06.1989., pp. 3 — 4.
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‘Padomes un izglitibas ministru sanaksme Padomes ietvaros,

Uzskatot, ka paSreiz€ja situacija ir kopuma satraucosa, 1pasi izglitibas joma, ka tikai 30 Iidz
40% ciganu vai klejotaju bérnu kaut cik regulari apmeklé skolu, ka puse no viniem nekad
nav gajusi skola [izcElums mans], ka tikai neliela dala apmekle vidusskolu vai macas talak, ka
macibu prasmju Itmenis, jo Tpasi lasiSana un rakstiSana, neatbilst paredzetajam macibu ilgumam,
un ka analfab€tisma ipatsvars pieauguso vidi nereti parsniedz 50% un dazas vietas 80% un
vairak,

Nemot véra, ka runa ir par vairak neka 500.000 b&rnu un ka Sis skaitlis nemitigi mainas uz
augsu, jo ¢iganu un klejotaju kopienas ir liels jaunieSu skaits un puse no viniem ir jaunaki par 16
gadiem,

Nemot veéra, ka skoloSana, 1paSi nodroSinot iesp€jas pielagoties mainigajai videi un iegit
personigu un profesionalu autonomiju, ir galvenais faktors ¢iganu un klejotaju kopienu kulturas,
socialaja un ekonomiskaja nakotné, ka vecaki apzinas So faktu un vinu v€lme skolot savus
bérnus klist lielaka,

b

7. Apbrinojami! Tajas divpadsmit valstis, kas veidoja Eiropas Savienibu
1989. gada, ir atzits, ka 250.000 lidz 300.000 bérnu nekad nav gajusi skola.

Kops ta laika nenoliedzami §i tendence apstiprina diagnozi. Romu kopiena
skaitliska izteiksm& (p&c ta pasa avota) ir 400.000 Slovakija, 600.000 Ungarija,
750.000 Bulgarija un 2.100.000 Rumanija. Kopuma Eiropa ir vairak neka
4.000.000 romu bérnu, un vairak neka 2.000.000, visticamak, nekad savas
dzives laika neapmekle skolu.

8. Es esmu stingri nolémis pazigot So briesmigo un liela meéra slépto patiesibu
atklatibai, jo uzskatu, ka tas ir kaunpilns fakts, ka 21. gadsimta Eiropa iesp€jama
Sada situacija. Kade] visu So laiku ir bijis §is satraucoS$ais klusums?

9. Statistikas dati par bijuSo Cehoslovakiju norada, ka 1960. gada aptuveni 30%
romu neapmeklgja skolu. Sis raditajs ir kluvis zemaks un 1970. gada tas sastadija
tikai 10%.

Ja salidzina Cehijas Republikas datus par jaundzimusajiem un tiem, kas apmekle
skolu, redzams, ka skolu apmekl&tiba 20 gadus vélak ir gandriz 100% °

10. Tomeér Saja noZe€lojamaja situacija atrodas cilvéki, kuri uzskata par pareizu
vérst kritiku pret Cehijas Republiku, vienu no nedaudzajam Eiropas valstim, kur
praktiski visi bérni, ieskaitot romus, apmekl€ skolu.

1989./1990. macibu gada uz 58 889 skoleniem bija 7957 skolotaji, bet
1992./1993. gada uz 48 394 skoléniem bija 8325 skolotaji’, tatad viens skolotajs
uz katriem septiniem skoleniem.

¥ Statistical Yearbook of the Czech Republic 1993, Prague 1993, pp. 88 un 302.
? Statistical Yearbook of the Czech Republic 1993, Prague 1993, p. 307.
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11. Gadiem 1lgi Eiropas valstim bija raksturigs divains sasniegumu un projektu
kokteilis, kura panakumi mijas ar neveiksmém. Probléma skar daudzu valstu
izglitibas sistému, ne tikai specialas skolas."”
Cehijas Republika izvélgjas attistit sistému, kas pirmo reizi tika izveidota
1925. gada (sk. sprieduma 15. punktu), un to uzlabot, attieciba uz ievietoSanu
specialajas skolas paredzot Sadas procesualas garantijas( 20. un 21. punkts):

vecaku piekriSana,

macibu psihologijas centru rekomendacijas,

parsiidzibas iesp€jas,

iesp&ja pariet atpaka] uz parasto pamatskolu no specialas skolas.

Sava veida Cehijas Republika ir §adi iedibinajusi izglitibas sistému, kas nav
egalitara. Tomér Sim neegalitarismam ir pozitivs mérkis: panakt, ka b&rni apmekle
skolu, lai vini dzivé giitu panakumus, panakt to ar pozitivu diskriminaciju par labu
ledzivotajiem, kas atrodas nelabveliga situacija.

Neskatoties uz to, vairakums uzskata par pareizu nepiekrist, ka atskiriga attieksme
pret romu un paréjo tautibu bérniem kalpo legitimam meérkim pielagot izglitibas
sisttmu minétas iedzivotaju grupas vajadzibam un ka pastav sapratiga korelacija
starp izmantoto Iidzekli un planoto mérki (skat.sprieduma 208. punktu).

Neviens nav formulgjis sekojosu viedokli labak par Sopenhaueru, kur§ pirmais to
izteica:

¢ St divaina nosliece apmierinaties ar vardiem vairak neka jebkas cits sekmé kliidu turpinasanos,

jo, palaudamies uz vardiem un frazé€m, kas sanemti no iepriekS€jam paaudzém, katrs parliecinati

palaiZ garam neskaidribas un problémas‘''.

12. Es piekritu, ka, lai gan daudz kas ir darits, lai palidz€tu noteiktam skolénu
kategorijam apgiit pamatzinaSanas, situacija ar romu bérnu skolosanu Cehijas
Republika nebiit nav ideala un tur ir daudz kas uzlabojams.

Un tomer rupigaka iepaziSanas ar situaciju vedina uzdot vienu jautajumu: kura no
Eiropas valstim ir izdarTjusi vairak vai vismaz tikpat daudz Saja joma? Manuprat,
prasit vairak, prasit tiilit€ju un nekliidigu risinadjumu nozimé prasit parak daudz vai
pat prasit neiesp&jamo, katra zina attieciba uz izskatamo laikposmu, kurS sakas
tikai daZzus gadus péc komunistu reZima kriSanas.

13. Es uzskatu, ka ir svarigi gan analizés, gan visos izvert€jumos un slédzienos
noskirt vélamo no reali iesp&jama.

10 publiskas debatgs, kas paslaik notiek Francija, atziméts, ka ,,40% skolénu, kas iestajas pirmaja klas€, nav
pamatzinaSanu. Ceturtas klases beigas 150.000 jaunieSu izkrit no sist€mas, neapguvusi nevienu priekSmetu
(Redakcijas sleja, ‘Figaro’, 2007. gada 4. septembris. Sis pats laikraksts zino 2007. gada 7. septembra raksta, ka
»saskana ar Izglitibas departamenta datiem 40% pamatskolas skolénu — kopa 300.000 skolénu - aiziet katru gadu
nesekmibas vai lielu griitibu dg].

14, Schopenhauer ; Le monde comme volonté et comme représentation, Quadrige, Paris 2004, p. 833.
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Sis noteikums batu piemérojams gan tiesibu joma kopuma, gan konkréti
izskatamaja lieta. Pec iesniedz€ju teikta netika veikti nekadi pasakumi, kas dotu
iesp€ju romu bérniem parvaret vinu kultiiras un lingvistiskas gritibas testos (skat.
40. punktu).

Tomér tas tikai lieku reizi parada realisma trukumu. Manuprat, ta bitu iliizija
domat, ka situacija, kas turpinajusies gadu desmitiem vai pat gadsimtiem ilgi, var
izmainities nakoSaja diena, ar dazu likuma normu ievieSanu. Protams, ja mérkis
nav pilnigi atteikties no testiem vai laupit tiem jebkadu jegu.

14. Tapat nebutu jaaizmirst, ka katra skolu sistema ir saistita ne tikai ar maciSanu,
bet ar1 ar veért€Sanas, diferenciacijas, konkurences un atlases procesu. Sis dzives
fakts tiek biezi diskutéts saistiba ar francu izglitibas sistemu. Francijas Republikas
Prezidents 2007. gada 4.septembra veéstulé skolu darbiniekiem ieviesa atlases
procesa jédzienu zemakas un augstakas pakapes videja izglitiba:

‘Nevienam nebiitu jauzsak macibas pirmaja [augstakas pakapes vidusskolas] klasg, ja vin$ nav
paradijis, ka spgj sekot macibam zemakas pakapes vidusskola. Nevienam nebiitu jamacas
piektaja klasg, ja vin$ nav paradijis, ka sp&j sekot macibam augstakas pakapes vidusskola.’

15. Es uzskatu, ka tiesneSu vairakuma sledzieni (skat. 205.-210. punktu) ir visai
pretrunigi. Vini atzist, ka gritibas romu bému skolo$ana pastav ne tikai Cehijas
Republika, bet ari citas Eiropas valstis.

Kvalificét pilnigu skolas izglitibas trikumu pusei romu bérnu (skat. 6. un
7. punktu augstak) vairakas valstis ka ‘griitibas’ ir lielisks eifémisms. Lai varétu
izskaidrot So nelogisko pieeju, vairakums ar gandarijumu konstaté, ka atskiriba no
dazam valstim Cehijas Republika ir izvél&jusies problémas risina$anas celu (skat.
sprieduma 205. punktu).

Atliek secinat, ka labak un mazak riskanti ir nedarit neko un atstat visu ka citur,
citiem vardiem, nemé&ginat aktivi risinat problémas, ar kuram saskaras romu
kopienas liela dala.

16. Uzskatu, ka Sada abstrakta, teorétiska pratoSana padara vairakuma izdaritos
secinajumus pilnigi nepiegemamus.

TIESNESA BORREGO BORREGO ATSKIRIGAIS VIEDOKLIS

1. Esmu visai sariigtinats par spriedumu $aja lieta.

2.2002. gada tiesnesis Bonello izteicas, ka ‘vinu 1pasi satrauc fakts, ka piecdesmit
gadu neatlaidigas tiesvedibas rezultata Tiesa Iidz Sim laikam nav konstat€jusi
nevienu ... 2. vai 3. panta [garanteto] tiesibu parkapumu, kas biuitu izdarits...cietusa
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rases piederibas de€l.’(Anguelova pret Bulgariju, 2002. gada 13. jinija spriedums,
Nr. 38361/97, atSkirigais viedoklis). Piekritot tiesneSa Bonello kritikai, ka pirms
pieciem gadiem fakts, ka netika konstatéts neviens rasu diskriminacijas gadijums
attieciba uz Konvencijas pamattiesibam, bija satraucoSs, spriedums izskatamaja
lieta ir licis Tiesai uznemt kosmisku atrumu. Liela palata sava sprieduma ir
uzvedusies ka Pirmas formulas automasina, milziga atruma ielidojot jaunaja un
sarezgitaja izglitibas laucina un $ada veida neizb&gami novirzoties no Tiesas
tradicionala kursa.

3. Es uzskatu, ka Otra departamenta 2006. gada 17. februara spriedums Saja lieta
bija parliecinoSs un gudrs, ka ar1 labs Tiesas prakses paraugs. DiemZel nevaru to
paSu teikt par Lielas palatas spriedumu. (Palatas spriedums izklastits uz 17
lappusém, bet Lielajai palatai vajadz€ja 78 lappuses, ar ko ta tikai paradija, ka
sprieduma garums nav tieSi proporcionals ta kvalitatei).

Es pieversiSos tikai diviem punktiem.

4. Pieeja:

Atzim¢jot vairaku organizaciju bazas par romu situacijas realitatem, Palata sprieda:
‘Tiesa tomer nordda, ka tas loma atskiras no iepriekSminéto organizaciju lomam
un ka, tapat ka Cehijas Republikas Konstitucionalajai tiesa, tas uzdevums nav
izvertét visparejo socialo kontekstu. Tas vienigais uzdevums izskatamaja lieta ir
izskatit individudalus iesniegumus...’(45. punkts).

5. Tacu Liela palata rikojas diametrali pret€ji. AtSkiriba no citu tiesu prakses viss
Lielas palatas spriedums veltits kop€ja sociala konteksta izvert€Sanai — no pirmas
lappuses (‘vesturisks ieskats’) 1idz peéd€jam punktam, ieskaitot parskatu ‘Eiropas
Padomes avoti’ (14 lappuses), ‘Kopienas tiesibas un prakse’ (5 lappuses), ANO
materiali (7 lappuses) un ‘Citi avoti’(3 lappuses, kuras divaina karta, iznemot
atsauci uz FEiropas Uzraudzibas centru, ir nemti vienigi no anglu-amerikanu
sisttmas, proti, Lordu Palatas un ASV Augstakas tiesas). Tad¢€jadi, cit€jot vienu
vienigu pieméru, Tiesa apgalvo 182.punkta sakuma: ‘Tiesa uzskata, ka savas
vetrainds pagatnes un nemitigas dzivesvietas mainas de| romi ir kjuvusi par ipasu
nelabvéligos apstaklos dzivojoSu un neaizsargatu minoritati.” Vai tas ir Tiesas
uzdevums?

6. Sekojot nospraustajam kursam, kas, manuprat, nepiedien tiesai, Liela palata
209. punkta, konstat&jusi diskrimingjoSu atskirigu attieksmi pret romu un par€jo
iedzivotaju berniem, saka sekojoSo:’... ta ka ir atzits, ka attieciga konkretaja laika
spéka esosa likumdoSana nesamerigi un negativi ietekmeja romu kopienu, Tiesa
uzskata, ka iesniedzéji ka kopienas locekli noteikti cieta no sadas diskriminéjosas
attieksmes. Tade| Tiesai nav nepiecieSamibas izskatit atseviski katru individudalo
gadijumu.’

7. Tatad ta ir Tiesas jauna loma: kliit par otru ECRI (Eiropas Komisija pret rasismu
un neiecietibu) un atteikties no individualu stidzibu, pieméram, iesniedz&ju Nr. 9,
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10, 11, 16 un 17 stidzibu izskatiSanas, kas ir pilniga pretruna ar procediru, kuru
izmantoja Palata sava sprieduma 49. un 50. punkta.

8. 2007.gada 17.janvara sédé bernu iesniedz&ju (no Ostravas) parstavji (no
Londonas un Nujorkas) savos mutiskajos paskaidrojumos aprobezojas ar izklastu
par diskriminaciju, kurai, pec vinu teikta, tiekot paklauti romi Eiropa.

9. Neviens no bérniem iesniedzgjiem vai nepilngadigo iesniedz&ju vecakiem
nepiedalijas s€de. Par iesniedz&€ju un vinu vecaku individualajiem apstakliem
nebija runas. Ta ka Tiesas reglamenta 36. panta 4. punkts paredz, ka parstavji
darbojas iesniedz€ju varda, es uzdevu vienkarSu jautajumu abiem britu un
amerikanu parstavjiem — vai vini ir tikuSies ar nepilngadigajiem iesniedz€jiem
un/vai vinu vecakiem? Atbildi es ta arT nesanému.

10. Man joprojam rodas iespaids, ka Lielas palatas seZu zale ir parvertusies par
zilonkaula torni, kas ir atrauts no nepilngadigo iesniedz€ju un vinu vecaku dzives
un problémam, par vietu, kur klatesoSie var demonstrét savu parakumu par tiem,
kuru nav klat.

11. Romu vecaki un vinu bernu izglitiba:

Par bernu izglitibu Palatas sprieduma teikts: ‘Tiesa norada, ka ta ir dabiska vecaku
atbildiba rupéties par to, ka vinu bérni iegiist izglitibu...’(51. punkts). Izanalizgjusi
faktus, Palata nosprieda, ka Konvencijas 14 .pants saistiba ar 1. protokola 2. pantu
nav parkapts.

12. Uzskatu, ka nostaja, kadu iepéma Liela palata attieciba uz nepilngadigo
iesniedz€ju vecakiem, ir arkartigi satraucosa, un, ta ka ta skar visus romu vecakus,
ta ir, godigi sakot, nepienemama. Ta ir nopietna novirze no normas un atspogulo
parakuma apzinu, kurai nebiitu vieta cilvektiesibu tiesa un kura iedraga romu
vecaku paScienu.

13. Liela palata sak ar to, ka apSauba romu vecaku sp&ju veikt savus vecaku
pienakumus. Sprieduma teikts: ’Tiesu neparliecina arguments, ka romu bérnu
vecaki, kuri bija nelabvéligos apstaklos dzivojoSas kopienas locekli un biezi
mazizglitoti, biitu spejusi izvertet visus situacijas aspektus un savas piekriSanas
sekas.” (203.punkts) Sadi apgalvojumi ir parmérigi skarbi, nevajadzigi un,
galvenais, nepamatoti.

14. Talak Liela palata turpina izverst savu negativo vert€jumu par romu vecakiem:
‘Liela palata uzskata, ka, pat ja pienemtu, ka 202. punkta minétie nosacijumi bija
izpilditi, atteikSanos no tiestbam netikt diskrimin€tam nevar pienemt, jo tas ir
pretruna butiskam sabiedribas interesem ...’(204. punkts).

Tas mani izraisa seviSkas bazas. Liela palata apgalvo, ka visi romu bérnu vecaki,
‘pat ja piepemtu’, ka vigi ir sp€jigi sniegt inform&tu piekriSanu, nav spejigi
izveleties saviem bérniem skolu. Sada nostdja var novest pie Sausmino$am sekam,
ar kuram meés esam labi pazistami, kad berni tiek ‘atpemti’ vecakiem, ja tie pieder
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pie 1paSas socialas grupas tapéc, ka cilvéki, ‘labu nodomu vaditi’, uzskata par
nepiecieSamu uzspiest savu dzives redz€jumu visiem. Tas ir piemers bédigajai
cilvéces tradicijai apkarot rasismu ar rasismu.

16.Kads cinisms: nepilngadigo iesniedz&ju vecaki nav kvalificéti audzinat savus
bérnus, tacu vini ir pietiekos$i kvalificeti, lai pilnvarotu britu un ziemelamerikanu
parstavjus, kurus vini pat nepazist!

17. Es pilniba piekritu savu kol€gu atskirigajiem viedokliem, zem kuriem es varu
drosi parakstities.

18. Jebkura Eiropas Cilvektiesibu tiesas novirze no tas tiesu instittcijas lomas ved
pie haosa un var radit Eiropai tikai negativas sekas. NovirziSanas no normas $aja
sprieduma ir butiska, un tas fakts, ka visi romu vecaki tiek uzskatiti par
nespéjigiem audzinat savus bé&rnus, ir mana izpratn€ aizvainojoSs. Tade] es
nostajos blakus aizvainotajiem un pazinoju: ‘Jsem cesky Rom’(Es esmu cehu
roms).

TIESNESA SIKUTAS (SIKUTA) ATSKIRIGAIS VIEDOKLIS

Man Joti Z&l, bet es nevaru piekrist vairakuma viedoklim, saskana ar kuru
izskatamaja lieta ir konstatets Konvencijas 14. panta saistiba ar 1. protokola
2. pantu parkapums. Velos 1si paskaidrot mana léemuma galvenos iemeslus.
Visparigi runajot, es piekritu, ka romu situacija Centralaja un Austrumeiropa ir
loti sareZgita, ta nav viegla vai vienkarSa, un ta prasa visu galveno dalibnieku,
ipasi valdibu, darbu. Tomér S$1 situacija ir attistijjusies gadu simtos un to
ietekmé&jusi dazadi vésturiski, politiski, ekonomiski, kultiiras un citi faktori.
Valdibam ir jauzpemas vados$a, aktiva loma $aja procesa, tad€] tam ir japienem
attiecigu pasakumu un projektu komplekss, lai labotu situaciju. No Sis
perspektivas uz romu jautajumu jaraugas ka uz pastavigi aktualu un mainigu
problému.

Tiesas prakse'” skaidri nosaka, ka at$kiriga atticksme pret personam, kuras
atrodas ‘citadi lidziga situacija’, neveido diskriminaciju, kas ir pretruna ar
14. pantu, ja tai ir objektivs un sapratigs pamatojums; respektivi, gadijumos, kad
var pieradit, ka ta kalpo ‘legittimam meérkim’ un ka izmantojamie lidzekli ir
sapratigi samerojami ar paredzeéto mérki. Pamatojuma patiesums ir parbaudams,
izvert§jot istenoSanas Iidzeklus un izskatamo pasakumu ietekmi, nemot véra
principus, kas ir piemérojami demokratiska sabiedriba.

Izvertéjot, vai un cik liela méra atSkiribas ‘citadi lidzigas situacijas’ attaisno
atSkirigo attieksmi, Tiesa ir atzinusi ligumslédz€jam valstim zinamu ricibas

12 Piem&ram, Willis pret Apvienoto Karalisti, Nr. 36042/97, 48. punkts, CEDH 2002-IV
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brivibu'’. Tas, ka valdiba noléma 1stenot uzdevumu nodroSinat visiem bérniem
obligato pamatizglitibu, pilnigi ieklaujas vinu ricibas brivibas robeZas.

Specialas skolas tika izveidotas b&rniem ar 1paSam macibu griittbam un 1paSam
macibu vajadzibam, pildot valdibas uzdevumu nodroSinat visiem berniem
pamatizglitibu, kas bija pilnigi obligata. Specialo skolu izveidoSana ir jauztver ka
vél viens solis augSmin€taja procesa, kura gala mérkis ir panakt normalu, vai
vismaz labaku situaciju izglitiba. Specialas izglitibas ievieSana, lai arT nav ideals
risindjums, ir veért€jama ka pozitiva valdibas riciba, kas vérsta uz to, lai palidzetu
bérniem ar specialam macibu vajadzibam parvarét vinu atSkirigo gatavibas un
zinaSanu limeni, dodot viniem iesp€ju sekmigi izpildit prasibas, ko uzliek esosa
skolu sisteéma parastajas skolas.

Tadejadi redzams ka visuma pastavéja objektivs un sapratigs pamatojums
atSkirigi iztur€ties pret parastajas un specialajas skolas ievietotajiem b&rniem, kas
tur ievietoti, pamatojoties uz objektivu psihologisko testu rezultatiem, kas
notikusi kvalificétu profesionalu vadiba, kuri varja izveleties piemérotas
metodes. Es piekritu, ka attieksme pret bérniem, kas apmekl€ja parastas skolas,
un bérniem, kas apmeklgja specialas skolas, bija atSkiriga. Tacu taja pat laika abu
veidu skolas — ka parastas, ta specialas — attiecigaja laika bija pieejamas — un tas
ar1 reali apmekl€ja — abu kategoriju bérniem — romu bérniem un citiem bérniem.
Tadejadi vienigais iz8kiroSais krit€rijs, izlemjot, kuriem b&rniem rekomendéet
kura veida skolu, bija psihologiska testa rezultats, un So testu bija izstradajusi
eksperti, kas ir kvalificéti profesionali un kuru profesionalismu neviena no
pusém neapstrideja. Atskiribu attiecksmé pret bérniem, kuri apmekl€ja viena vai
otra veida skolu (parasto vai specialo), noteica vienkarSi dazadais attiecigo bérno
intelektualo sp&ju Itmenis un vinu atSkiriga sagatavotiba un gataviba izpildit
visas parastajas skolas pastavosas skolu sistemas prasibas.

Tadg] izol&ti statistikas dati, Ipasi no atseviski nemta valsts regiona, pasi par sevi
nelauj izdarit secinajumu, ka iesniedz€ju ievietoSana specialajas skolas ir rasu
aizspriedumu sekas tapéc, ka, pieméram, specialas skolas vienlaicigi apmekl€ja
gan romi, gan par€jo tautibu bérni. Ar statistikas datiem nepietiek, lai atzitu, ka
kada prakse ir diskrimingjoSa (Hugh Jordan pret Apvienoto Karalisti, Nr. 24746,
154. punkts). Tas, ka romi apmekl&ja parastas skolas, pierada, ka bija citi atlases
kriteriji, nevis rase vai etniska izcelsme. Art fakts, ka daZi no iesniedz&jiem tika
parcelti uz parastajam skolam, pierada, ka situacija nebija neatgriezeniska.

Jaatzime ar1 tas, ka specialajas skolas ievietoto bérnu vecaki piekrita bérnu
ievietoSanai skola, bet dazi no viniem faktiski bija liigusi atbildigas iestades
ievietot tajas vinu bérnus. Sada bérnu vecaku pozitiva riciba liecina, ka vini bija
pietieko$i labi informé&ti par $adu skolu esamibu un par to lomu izglitibas

" Gaygusuz pret Austrijiu, 1996. gada 16. septembra spriedums, Recueil des arréts et décisions 1996 IV,
42. punkts.
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sisttma. Man nav Saubu, ka visuma profesionalis sp€j pienemt kompetentaku
léemumu par nepilngadiga bérna izglitibu neka vina vecaki. Jebkura gadijuma, ja
bitu bijusas Saubas par to, ka vecaku lémums ievietot vinu bérnu speciala skola
ir ‘bérna labakajas interesés’, Ostravas Labklajibas departamenta B&rnu lietu
nodala, kurai ir gan pilnvaras, gan pienakums versties barintiesa, lai ta izvertétu
bérna labakas intereses, butu iejaukusies. Tacu tas nenotika, jo ne Labklajibas
departaments, ne nepilngadigo vecaki neversas barintiesa, kuras kompetence
bija risinat So lietu.

P&c visa teikta es esmu nonacis pie secinajuma, ka atSkiriga attieksme bija, no
vienas puses, starp bérniem, kuri apmekl€ja parastas skolas, un bérniem, kuri
apmekl€ja specialas skolas, no otras puses, neatkarigi no ta, vai tie bija vai nebija
romi. Sadai atSkirigai attieksmei bija objektivs un sapratigs pamatojums, ka arT
legitims mérkis — garant&t visiem bérniem obligato izglitibu.

Bet man ir vl viens secinajums: nebija atskirigas attieksmes pret bérniem, kas
apmekl€&ja vienu un to pasu skolu, kura bérni (romi un citi bérni) tiek uzskatiti
par ‘personam, kas atrodas citadi lidzigas situacijas.” Es nevar€ju atrast nekadu
juridisku vai faktisku pamatojumu, lai izdaritu secinajumu, ka romu bérni, kuri
apmekl€ specialas skolas, tiek paklauti mazak labveligai attieksmei, neka S§is
paSas skolas citu tautibu bérni. Nav pienemams secinajums, ka tikai romi, kuri
apmekle specialas skolas, tiek diskriminéti salidzinajuma ar paré€jo iedzivotaju
bérniem (vai visiem b&rniem), kuri apmekl€ parastas skolas, jo Sis divas bernu
grupas nav personas, ‘kas citadi atrodas 1idzigas situdcijas’. Sads secindjums nav
pienemams tapéc, ka abam ‘grupam’ bija vienadi piekluves nosacijumi un vini
apmekl&ja abu tipu skolas: bérni, kuri nebija romi, apmekl€ja specialas skolas,
savukart romu bérni apmeklI€ja parastas skolas, balstoties vienigi uz psihologisko
testu rezultatiem, bet tests bija visiem vienads neatkarigi no rases.

Pamatojoties uz augstak teikto, es nepiekritu viedoklim, ka iesniedz€ji ar
ievietoSanu specialajas skolas tika paklauti diskrimingjoSai attieksmei savas
piederibas romu kopienai dg].
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