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The Ombudsman against Discrimina-

tion on grounds of Sexual Orientation



www.homo.se



homo@homo.se



+46 (0)8  508 887 80
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Overall Task of the Ombudsman

Combating homophobia and discrimina-

tion on grounds of sexual orientation in 

any area of Swedish society
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What is Sexual orientation?



Homosexuality



Bisexuality



Heterosexuality



Not Minority Rights – Human Rights!



Not the same as specific sexual behaviours!
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Trans-sexualism

Trans-sexualism is an issue of gender 

identity – i.e. sex discrimination 



P v S and Cornwall County Council (C-13/94)
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What is Discrimination?

A difference in treatment, which:



serves no legitimate purpose, or



is not proportional to the legitimate aim sought



Violates fundamental principles of 

human rights
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Universal Declaration on Human Rights

Article 1

All human beings are born free and equal in 

dignity and rights. 
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Non-discrimination regardless of 

sexual orientation



UN Universal Declaration of Human Rights



UN International Covenant on Economic, Social and Cultural 

Rights



UN International Covenant on Civil and Political Rights 



UN Convention on the Rights of the Child



UN Treaty bodies



UN Special Rapporteurs



European Convention for the Protection of Human Rights and 

Fundamental Freedoms



EC Treaty – Article 13



EU Charter of Fundamental Rights – Article 21



[EU Constitution – Articles II-81, III-118, 124]
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Sexual Orientation – Protection under 

International Human Rights Law



Sexual Orientation most often not 

mentioned in International Human Rights 

Law texts



Included through interpretation by Treaty 

bodies and other Special mechanisms



‘Sex’



‘Other Status’



Non-exhaustive list
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UN International Covenant on 

Economic, Social and Cultural Rights

Article 2.2

The States Parties to the present Covenant undertake to 

guarantee that the rights enunciated in the present Covenant 

will be exercised without discrimination of any kind as to race,

colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth or other status. 



The Covenant covers also sexual orientation 

(UN Committee on Economic, Social and Cultural Rights, General 

Comment No 14/2000 on the highest attainable standard of health)
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UN International Covenant on 

Civil and Political Rights

Article 26

All persons are equal before the law and are entitled without any 

discrimination to the equal protection of the law. In this respect, the 

law shall prohibit any discrimination and guarantee to all persons 

equal and effective protection against discrimination on any ground 

such as race, colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth, or other status.



The Covenant covers also sexual orientation



Toonen v. Australia (1994)



Poland (Concluding Observations of the Human Rights Committee, 1999)



United Kingdom (Concluding Observations of the Human Rights Commit-

tee, 2000)



Egypt (Concluding Observations of the Human Rights Committee, 2002)



Young v. Australia (2003)
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UN Convention on the Rights of 

the Child

Article 2

1. States Parties shall respect and ensure the rights set forth in the 

present Convention to each child within their jurisdiction without 

discrimination of any kind irrespective of the child’s or his or her 

parent’s or legal guardian’s race, colour, sex, language, religion, 

political or other opinion, national, ethnic or social origin, property, 

disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that 

the child is protected against all forms of discrimination or 

punishment on the basis of the status, activities, expressed opinions, 

or beliefs of the child’s parents, legal guardians, or family members.



[image: image13.emf]Eng 1: 13

UN Convention on the Rights of 

the Child

Committee on the Rights of the child



In the implementation of the Convention on the Rights of the 

Child, the Committee requires that legislation protect children 

against discrimination based on sexual orientation, and to 

address disparities in the minimum legal ages for 

heterosexual and homosexual relationships / age of consent.

(UK - Isle of Man - 26 June 2000 and Periodic Report of Austria)



The Committee is concerned that homosexual [……] young 

people do not have access to the appropriate information, 

support and necessary protection to enable them to live their 

sexual orientation. 

(UK 9 October 2002)



[image: image14.emf]Eng 1: 14

UN Special mechanisms –

Committee against Torture



The Committee is particularly concerned about 

allegations of … discriminatory treatment of 

certain groups … notably on the basis of social 

origin and sexual orientation (Brazil 2001)



The Committee recommends the removal of all 

ambiguity in legislation which might underpin 

the persecution of individuals because of their 

sexual orientation (Egypt 2002)
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Committee on the Elimination of 

Discrimination against Women



The Committee is concerned that lesbianism is 

classified as a sexual offence in the penal code 

(Kyrgystan 1999)



The Committee requests information in the 

next report on whether homosexuality is 

penalized in the criminal code (Mexico 1998)
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Special Rapporteur on Extra-

judicial or Arbitrary Executions

The Special Rapporteur is particularly concerned by 

reports from Brazil, Colombia and Mexico, where 

so-called ‘death squads’ have murdered a large 

number of persons belonging to sexual minorities 

(Report 1999: E. The Right to Life and Sexual 

Orientation)
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Special Rapporteur on Torture and 

Other Cruel, Inhuman or Degrading 

Treatment or Punishment



The S.R. has received information according to which members of 

sexual minorities have been subjected, inter alia, to harassment, 

humiliation and verbal abuse relating to their real or perceived

sexual orientation and physical abuse, including rape and sexual 

assault (Interim report 2001)



Indeed, discrimination on grounds of sexual orientation … may 

often contribute to the process of dehumanization of the victim,

which is often a necessary condition for torture and ill-treatment to 

take place (Interim report 2001)



In a number of countries, members of sexual minorities are said to 

have been involuntarily confined to state medical institutions, where 

they were allegedly subjected to forced treatment on grounds of 

their sexual orientation … including electric shock therapy and 

other ‘aversion therapy’ (Interim report 2001)
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Special Representative of the 

Secretary General on Human 

Rights Defenders

Greater risks are faced by defenders of the rights of 

certain groups … Of special importance will be 

women’s human rights groups and those who are 

active on the issues of sexuality, especially 

sexual orientation and reproductive rights 

(Report 2001)
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Office of the High Commissioner 

for Refugees

Where homosexuality is illegal in a particular 

society, the imposition of severe criminal penalties 

for homosexual conduct could amount to 

persecution … Even where homosexual practices 

are not criminalized, a claimant could still establish 

a valid claim where the State condones or tolerates 

discriminatory practices or harm perpetrated 

against him or her, or where the State is unable to 

protect effectively the claimant against such harm.
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The European Convention for the Protection 

of Human Rights and Fundamental Freedoms

Article 14

The enjoyment of the rights and freedoms set forth 

in this Convention shall be secured without 

discrimination on any ground such as sex, race, 

colour, language, religion, political or other opinion, 

national or social origin, association with a national 

minority, property, birth or other status.



Tyrer v. United Kingdom (1978)



Salgueiro Da Silva Mouta v. Portugal (1999)



Karner v. Austria (2003)



Sidabras and Dziautas v. Lithuania (2004)
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The European Convention for the Protection 

of Human Rights and Fundamental Freedoms



Article 14 Prohibition of Discrimination is 

not completely autonomous



Complaint of discrimination must relate to a 

right which is covered by the Convention, 

e.g. art. 8 on the respect for private and 

family life



Cf. Fretté v. France



Cf. Protocol No 12 to the Convention
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European Convention for the Protection of 

Human Rights and Fundamental Freedoms

Article 8 - Respect for private and family life

1. Everyone has the right to respect for his private and family 

life, his home and his correspondence.

2. There shall be no interference by a public authority with the 

exercise of this right except such as in accordance with the 

law and is necessary in a democratic society in the interests

of national security, public safety or the economic well-being

of the country, for the prevention of disorder or crime, for 

the protection of health or morals, or the protection of the 

rights and freedoms of others.
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Article 8 – Right to Respect for 

Private and Family Life



Dudgeon v. United Kingdom (1981)



Norris v. Ireland (1988)



Modinos v. Cyprus (1993)



[Sutherland v. United Kingdom (settlement)]



Lustig-Prean and Becket v. United Kingdom (1999)



Smith and Grady v. United Kingdom (1999)



Salgueiro da Silva Mouta v. Portugal (1999)



Fretté v. France (2002)



Goodwin v. United Kingdom (2002)



L. v. Autria (2003)



V. v. Austria (2003)



S.L. v. Austria (2003)



Karner v. Australia (2003)
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Strong Justification Test for 

Sexual Orientation Discrimination 

‘ … sexual orientation …a most intimate aspect 

of an individual’s private life, particularly 

serious reasons by way of justification were 

required.’



Dudgeon v. United Kingdom (1981)



Lustig Prean and Becket v. United Kingdom (1999)



Smith and Grady v. United Kingdom (1999)



[image: image25.emf]Eng 1: 25

Lustig-Prean & Beckett,

Smith & Grady v. United Kingdom

European Court of Human Rights

’To the extent that they represent a pre-

disposed bias on the part of a heterosexual 

majority against a homosexual minority, these 

negative attitudes cannot, of themselves, be 

considered by the Court to amount to sufficient 

justification [… …], any more than similar 

negative attitudes towards those of a different 

race, origin or colour.’
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Palmore v. Sidote

United States Supreme Court

‘…… the reality of private biases and the 

possible injury they might inflict are [not] 

permissible considerations [… …]. The 

Constitution cannot control such biases, but 

neither can it tolerate them. Private biases may 

be outside the reach of the law, but the law 

cannot, directly or indirectly, give them effect.’



[image: image27.emf]Eng 1: 27

Necessity Test for Sexual 

Orientation Discrimination 

‘ … In cases in which the margin of appreciation 

afforded to member States is narrow, as is the 

position where there is a difference in 

treatment based on sex or sexual orientation, 

the principle of proportionality does not merely 

require that the measure chosen is in principle 

suited for realising the aim sought. It must also 

be shown that it was necessary … ’



Karner v. Austria (2003)
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The Treaty establishing the 

European Community

Article 13 

… the Council, acting unanimously on a proposal 

from the Commission and after consulting the 

European Parliament, may take appropriate action 

to combat discrimination based on sex, racial or 

ethnic origin, religion or belief, disability, age or 

sexual orientation.



Art. III-124 New EU Constitution
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Charter of Fundamental Rights 

of the European Union

Article 21.1

Any discrimination based on any ground such as sex, race, 

colour, ethnic or social origin, genetic features, language, 

religion or belief, political or any other opinion, membership of 

a national minority, property, birth, disability, age or sexual 

orientation shall be prohibited.



Political declaration?



max.mobile Telekommunikation Service GmbH (T-54/99)



Légo-Quéré et Cie SA (T-177/01)



Preambles to new EU legislation



Art. II-81 New EU Constitution
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Sexual Orientation Mainstreaming 

in New EU Constitution

Article III-118

In defining and implementing the policies and 

activities … the Union shall aim to combat 

discrimination based on sex, racial or ethnic 

origin, religion or belief, disability, age or 

sexual orientation
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Council Directive 2000/78/EC establishing a gene-

ral framework for equal treatment in employment 

and occupation

Article 1 The purpose of this Directive is to lay down a general 

framework for combating discrimination on the grounds of 

religion or belief, disability, age or sexual orientation as 

regards employment and occupation, with a view to putting 

into effect in the Member States the principle of equal 

treatment. 

Article 2.1 For the purposes of this Directive, the ”principle of 

equal treatment” shall mean that there shall be no direct or 

indirect discrimination whatsoever on any of the grounds 

referred to in Article 1.
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Non-discrimination on grounds of 

Sexual Orientation – a General 

Principle of Community Law?

Directive 2000/78 does not itself lay down the prin-

ciple of equal treatment in the field of employment 

and occupation. Indeed … the source of the actual 

principle … being found … in various international 

instruments and in the constitutional traditions 

common to the Member States.

The principle of non-discrimination on 

grounds of age must thus be regarded as a 

general principle of Community law.



Werner Mangold v. Rüdiger Helm, C-144/04
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Instrument of Government

Chapter 1  The Basic Principles of the Constitution

Art. 2 Public power shall be exercised with respect for the 

equal worth of all and for the liberty and dignity of the 

individual.

… …

It shall be incumbent upon the State to actively combat discrimination 

on the grounds of … … sexual orientation …
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Instrument of Government

Chapter 2 Fundamental Rights and Freedoms

Art. 23 No Act of Law may be promulgated which contravenes 

Sweden´s obligations under the European Convention for the 

Protection of Human Rights and Fundamental Freedoms.
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Human Rights and Fundamental 

Freedoms

The Act (1994:1219) on the European 

Convention for the Protection of Human 

Rights and Fundamental Freedoms

The European Convention of 4 November 1950 for 

the Protection of Human Rights and Fundamental 

Freedoms shall apply as law in this country. 
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Tasks of the Ombudsman



Enforcing the principle of non-discrimination



Enforcing statutory anti-discrimination law



Employment



Higher education



Provision of goods and services



Advice and support



Propose anti-discrimination measures to the 

Government



Inform, educate and influence public opinion



Monitor international developments



[image: image37.emf]Eng 1: 37

Statutes Governing the Work of 

the Ombudsman



Act (1999:133) Banning Discrimination in Working 

Life on grounds of Sexual Orientation 



Equal Treatment of Students at Universities Act 

(2001:1286)



Discrimination Prohibition (Goods and Services) 

Act (2003:307)



Government Decree (1999:170) with Instructions 

for the Office of the Ombudsman against 

Discrimination on grounds of Sexual Orientation 
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The Act (1999:133) Banning Discrimina-

tion in Working Life on grounds of Sexual 

Orientation



Bans employment discrimination based on 

sexual orientation



Bans retaliation from the employer because 

of complaints made by workers



Obliges an employer to take action against 

harassment between fellow employees 

based on sexual orientation
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The Equal Rights of Students at 

Universities Act (2001:1286)



Bans discrimination of students based on sexual 

orientation



Bans retaliation from a university because of 

complaints made by students



Obliges universities to take action against 

harassment based on sexual orientation



Obliges universities to actively promote equal rights 

for all students regardless of sexual orientation
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Examples of discrimination dealt 

with by the Ombudsman

Employment



Collective agreements on pension benefits for civil servants



Collective agreements on benefits for the Diplomatic Corps



Guidelines for appointment to certain positions within 

Armed Forces



Discrimination in employment – public and private



Harassment during hiring process



Harassment in the work place



No extension of temporary “trial” employment
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Examples of discrimination dealt 

with by the Ombudsman

Education



Students harassed by teachers



Students barred from school dance event



Harassment during vocational training / 

practical work experience



Discriminatory content in literature / 

educational materials



Insulting or degrading behaviour during 

university lectures
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Examples of discrimination dealt 

with by the Ombudsman

Goods and Services



Discrimination in access to public health care system



Degrading treatment of patients within public health care system



Housing



Real Estate



Airline travel



Entrance fees to museums



Couples turned away from restaurants



Discriminatory requirement for hiv-tests by insurance company 



Sexual orientation hate crime not investigated or not prosecuted

by law enforcement agencies



City councils refusing to nominate registrars for registered 

partnerships
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Result of the Ombudsman’s 

inquiries



Problem resolved



Discriminatory dismissal reversed



Discriminatory provision amended / deleted



Discriminatory guidelines amended



Public administration forms amended



Harassments investigated and stopped



Educational contents revised



[Litigation in court]



Settlement



Financial compensation



Apologies



Educational undertakings



Critical observations



Finding of no-fault
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Marriage – Stumbling Block on the 

Road to Equality in Dignity and Rights

Men and women of marriageable age have the right to marry 

and to found a family, according to the national laws 

governing the exercise of this right.



Art. 12 – European Convention for the Protection of Human Rights 

and Fundamental Freedoms

The right to marry and the right to found a family shall be 

guaranteed in accordance with the national laws governing the 

exercise of these rights.



Art. 9 – Charter of Fundamental Rights of the European Union



Christine Goodwin v. United Kingdom (ECHR, 11 July 2002)



K.B. v. National Health Service Pensions Agency, Secretary of State for 

Health (U.K) (ECJ, 7 January 2004)



D and Sweden v. Council (ECJ 31 May 2001)
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Same-sex Marriage Rights



1994 (Swedish parliament passes its Partnership Act)



Denmark



Norway



2006



Denmark Norway Sweden



Netherlands Iceland Finland



Germany France Belgium



Spain UK Luxemburg



Switzerland Portugal Hungary



Canada S. Africa Israel



New Zealand Australia  USA (VT, HW, MA)
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Justification for heterosexual 

exclusivity - I



Tradition (always been like that)



cf. women’s vote, interracial marriage, slaves, female subordination



It is heterosexual because it just is



civil law, not religion/philosophy, circular argument



Favour traditional family, provide good environment for 

children growing up 



violates dignity of same-sex couples



arbitrary means to reach the purpose



more, not fewer, heterosexual couples may marry as a result



discrimination against children in same-sex families (violates the UN 

Convention on the Rights of the Child)



Favour procreation



violates ECHR (Goodwin v. UK)



over-inclusive: sterile heterosexuals may still marry 



under-inclusive (lesbians and gays procreate)
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Justification for heterosexual 

exclusivity – II



A majority is against it



is it true? (Cf. Gallup Europe)



does it matter? (cf. EctHR Lustig-Prean & Beckett, 

Smith & Grady v. UK; US Supreme Court, Palmore v. 

Sidote 1984).



But is not civil union / registered 

partnership law enough?



‘Separate but equal’ violates human dignity (US 

Supreme Court, Plessy v. Fergusson 1896, Brown v. 

Board of Education of Topeka 1954, Loving v. 

Virginia, 1967 – revival 2006?)
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So,  justification for heterosexual 

exclusivity – III

To maintain a long established hierarchy 

of sexualities, where heterosexuality is 

the norm and homo- or bisexuality the 

deviation – i.e. discrimination 
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Same sex families in Sweden –

now and in the future



”From society’s point of view, cohabitation between 

persons of the same sex is a perfectly acceptable 

form of family life” (1973)



Homosexual cohabitees Act (1988)



Registered partnership (1995)



Adoption rights (2003)



Assisted procreation (2005)



Same sex marriage?
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Conclusions



There is a strict necessity test under human 

rights law – at least in Europe – for differences 

in treatment on grounds of sexual orientation 

not to be considered discrimination.



The party who claims justification for a 

difference in treatment carries the burden of 

proof.



Equality in dignity and rights, is a fundamental 

human right – not a negotiable concession.
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Special Rapporteur on Extra-judicial or Arbitrary Executions

	The Special Rapporteur is particularly concerned by reports from Brazil, Colombia and Mexico, where so-called ‘death squads’ have murdered a large number of persons belonging to sexual minorities (Report 1999: E. The Right to Life and Sexual Orientation)
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Non-discrimination regardless of sexual orientation
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What is Sexual orientation?



		Homosexuality

		Bisexuality

		Heterosexuality





		Not Minority Rights – Human Rights!

		Not the same as specific sexual behaviours!





Eng 1:












_1201606406.ppt


The Ombudsman against Discrimina-tion on grounds of Sexual Orientation







		www.homo.se

		homo@homo.se

		+46 (0)8  508 887 80





Eng 1:












_1201606407.ppt






  



				

								

	

	      



Eng 1:









R THE OFFICE OF THE OMBUDSMAN
" U AGAINST DISCRIMINATION BECAUSE
OF SEXUAL ORIENTATION








_1201606405.ppt


Overall Task of the Ombudsman

	

	Combating homophobia and discrimina-tion on grounds of sexual orientation in any area of Swedish society
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What is Discrimination?



A difference in treatment, which:



		 serves no legitimate purpose, or



		 is not proportional to the legitimate aim sought



		 Violates fundamental principles of 	human rights
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Trans-sexualism

	Trans-sexualism is an issue of gender identity – i.e. sex discrimination 



P v S and Cornwall County Council (C-13/94)
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Universal Declaration on Human Rights



	Article 1



	All human beings are born free and equal in dignity and rights. 
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UN Convention on the Rights of the Child 

Article 2



	1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.



	2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or family members.
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UN International Covenant on Economic, Social and Cultural Rights

Article 2.2



The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 



		The Covenant covers also sexual orientation 

(UN Committee on Economic, Social and Cultural Rights, General Comment No 14/2000 on the highest attainable standard of health)
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Sexual Orientation – Protection under International Human Rights Law

		Sexual Orientation most often not mentioned in International Human Rights Law texts





		Included through interpretation by Treaty bodies and other Special mechanisms





‘Sex’

‘Other Status’

Non-exhaustive list
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UN International Covenant on Civil and Political Rights 

Article 26



All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth, or other status.



		 The Covenant covers also sexual orientation



		Toonen v. Australia (1994)

		Poland (Concluding Observations of the Human Rights Committee, 1999)

		United Kingdom (Concluding Observations of the Human Rights Commit-    	tee, 2000)

		Egypt (Concluding Observations of the Human Rights Committee, 2002)

		Young v. Australia (2003) 
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UN Special mechanisms – Committee against Torture

		The Committee is particularly concerned about allegations of … discriminatory treatment of certain groups … notably on the basis of social origin and sexual orientation (Brazil 2001)





		The Committee recommends the removal of all ambiguity in legislation which might underpin the persecution of individuals because of their sexual orientation (Egypt 2002)
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UN Convention on the Rights of the Child 

Committee on the Rights of the child



		In the implementation of the Convention on the Rights of the Child, the Committee requires that legislation protect children against discrimination based on sexual orientation, and to address disparities in the minimum legal ages for heterosexual and homosexual relationships / age of consent.

(UK - Isle of Man - 26 June 2000 and Periodic Report of Austria)





		The Committee is concerned that homosexual [……] young people do not have access to the appropriate information, support and necessary protection to enable them to live their sexual orientation. (UK 9 October 2002) 
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Committee on the Elimination of Discrimination against Women

		The Committee is concerned that lesbianism is classified as a sexual offence in the penal code (Kyrgystan 1999)





		The Committee requests information in the next report on whether homosexuality is penalized in the criminal code (Mexico 1998)
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Non-discrimination on grounds of Sexual Orientation – a General Principle of Community Law?

	Directive 2000/78 does not itself lay down the prin-ciple of equal treatment in the field of employment and occupation. Indeed … the source of the actual principle … being found … in various international instruments and in the constitutional traditions common to the Member States.

The principle of non-discrimination on grounds of age must thus be regarded as a general principle of Community law. 



Werner Mangold v. Rüdiger Helm, C-144/04
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Strong Justification Test for Sexual Orientation Discrimination 

	‘ … sexual orientation …a most intimate aspect of an individual’s private life, particularly serious reasons by way of justification were required.’



Dudgeon v. United Kingdom (1981)

Lustig Prean and Becket v. United Kingdom (1999)

Smith and Grady v. United Kingdom (1999)
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The European Convention for the Protection of Human Rights and Fundamental Freedoms

Article 14

 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.



		Tyrer v. United Kingdom (1978)

		Salgueiro Da Silva Mouta v. Portugal (1999)

		Karner v. Austria (2003)

		Sidabras and Dziautas v. Lithuania (2004)
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Special Representative of the Secretary General on Human Rights Defenders

	Greater risks are faced by defenders of the rights of certain groups … Of special importance will be women’s human rights groups and those who are active on the issues of sexuality, especially sexual orientation and reproductive rights (Report 2001)
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Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

		The S.R. has received information according to which members of sexual minorities have been subjected, inter alia, to harassment, humiliation and verbal abuse relating to their real or perceived sexual orientation and physical abuse, including rape and sexual assault (Interim report 2001)





		Indeed, discrimination on grounds of sexual orientation … may often contribute to the process of dehumanization of the victim, which is often a necessary condition for torture and ill-treatment to take place (Interim report 2001)



		In a number of countries, members of sexual minorities are said to have been involuntarily confined to state medical institutions, where they were allegedly subjected to forced treatment on grounds of their sexual orientation … including electric shock therapy and other ‘aversion therapy’ (Interim report 2001)
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Office of the High Commissioner for Refugees

	Where homosexuality is illegal in a particular society, the imposition of severe criminal penalties for homosexual conduct could amount to persecution … Even where homosexual practices are not criminalized, a claimant could still establish a valid claim where the State condones or tolerates discriminatory practices or harm perpetrated against him or her, or where the State is unable to protect effectively the claimant against such harm.
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European Convention for the Protection of Human Rights and Fundamental Freedoms

Article 8 - Respect for private and family life



Everyone has the right to respect for his private and family life, his home and his correspondence.

There shall be no interference by a public authority with the exercise of this right except such as in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or the protection of the rights and freedoms of others.
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The European Convention for the Protection of Human Rights and Fundamental Freedoms

		Article 14 Prohibition of Discrimination is not completely autonomous



		Complaint of discrimination must relate to a right which is covered by the Convention, e.g. art. 8 on the respect for private and family life





Cf. Fretté v. France

Cf. Protocol No 12 to the Convention
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Article 8 – Right to Respect for Private and Family Life

		Dudgeon v. United Kingdom (1981)

		Norris v. Ireland (1988)

		Modinos v. Cyprus (1993)

		[Sutherland v. United Kingdom (settlement)]

		Lustig-Prean and Becket v. United Kingdom (1999)

		Smith and Grady v. United Kingdom (1999)

		Salgueiro da Silva Mouta v. Portugal (1999)

		Fretté v. France (2002)

		Goodwin v. United Kingdom (2002)

		L. v. Autria (2003)

		V. v. Austria (2003)

		S.L. v. Austria (2003)

		Karner v. Australia (2003)
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The Treaty establishing the European Community

Article 13 



… the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.



		Art. III-124 New EU Constitution
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Palmore v. Sidote

United States Supreme Court

	

	‘…… the reality of private biases and the possible injury they might inflict are [not] permissible considerations [… …]. The Constitution cannot control such biases, but neither can it tolerate them. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.’ 
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Lustig-Prean & Beckett,

Smith & Grady v. United Kingdom

European Court of Human Rights 



	’To the extent that they represent a pre-disposed bias on the part of a heterosexual majority against a homosexual minority, these negative attitudes cannot, of themselves, be considered by the Court to amount to sufficient justification [… …], any more than similar negative attitudes towards those of a different race, origin or colour.’ 
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Necessity Test for Sexual Orientation Discrimination 

	‘ … In cases in which the margin of appreciation afforded to member States is narrow, as is the position where there is a difference in treatment based on sex or sexual orientation, the principle of proportionality does not merely require that the measure chosen is in principle suited for realising the aim sought. It must also be shown that it was necessary … ’





Karner v. Austria (2003)
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Sexual Orientation Mainstreaming in New EU Constitution

	Article III-118



	In defining and implementing the policies and activities … the Union shall aim to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation
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Charter of Fundamental Rights of the European Union

Article 21.1



Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited. 



		Political declaration?

		max.mobile Telekommunikation Service GmbH (T-54/99)

		Légo-Quéré et Cie SA (T-177/01)





		Preambles to new EU legislation

		Art. II-81 New EU Constitution

		





Eng 1:












_1201606377.ppt


Council Directive 2000/78/EC establishing a gene-ral framework for equal treatment in employment and occupation

Article 1 The purpose of this Directive is to lay down a general framework for combating discrimination on the grounds of religion or belief, disability, age or sexual orientation as regards employment and occupation, with a view to putting into effect in the Member States the principle of equal treatment. 



Article 2.1 For the purposes of this Directive, the ”principle of equal treatment” shall mean that there shall be no direct or indirect discrimination whatsoever on any of the grounds referred to in Article 1.
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Examples of discrimination dealt with by the Ombudsman 

Employment 



		Collective agreements on pension benefits for civil servants

		Collective agreements on benefits for the Diplomatic Corps

		Guidelines for appointment to certain positions within Armed Forces

		Discrimination in employment – public and private

		Harassment during hiring process

		Harassment in the work place

		No extension of temporary “trial” employment
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Tasks of the Ombudsman

		Enforcing the principle of non-discrimination

		Enforcing statutory anti-discrimination law





		Employment

		Higher education

		Provision of goods and services



		Advice and support

		Propose anti-discrimination measures to the Government

		Inform, educate and influence public opinion

		Monitor international developments
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Instrument of Government

Chapter 2 Fundamental Rights and Freedoms



Art. 23  No Act of Law may be promulgated which contravenes Sweden´s obligations under the European Convention for the Protection of Human Rights and Fundamental Freedoms. 
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Instrument of Government

Chapter 1  The Basic Principles of the Constitution



Art. 2  Public power shall be exercised with respect for the equal worth of all and for the liberty and dignity of the individual.



… … 



It shall be incumbent upon the State to actively combat discrimination on the grounds of … … sexual orientation …
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Human Rights and Fundamental Freedoms

The Act (1994:1219) on the European Convention for the Protection of Human Rights and Fundamental Freedoms



The European Convention of 4 November 1950 for the Protection of Human Rights and Fundamental Freedoms shall apply as law in this country. 
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The Act (1999:133) Banning Discrimina-tion in Working Life on grounds of Sexual Orientation

		Bans employment discrimination based on sexual orientation

		Bans retaliation from the employer because of complaints made by workers





		Obliges an employer to take action against harassment between fellow employees based on sexual orientation
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Statutes Governing the Work of the Ombudsman

		Act (1999:133) Banning Discrimination in Working Life on grounds of Sexual Orientation 

		Equal Treatment of Students at Universities Act (2001:1286)

		Discrimination Prohibition (Goods and Services) Act (2003:307)



		Government Decree (1999:170) with Instructions for the Office of the Ombudsman against Discrimination on grounds of Sexual Orientation 
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The Equal Rights of Students at Universities Act (2001:1286)

		Bans discrimination of students based on sexual orientation

		Bans retaliation from a university because of complaints made by students

		Obliges universities to take action against harassment based on sexual orientation





		Obliges universities to actively promote equal rights for all students regardless of sexual orientation
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Marriage – Stumbling Block on the Road to Equality in Dignity and Rights 

	Men and women of marriageable age have the right to marry and to found a family, according to the national laws governing the exercise of this right.



		Art. 12 – European Convention for the Protection of Human Rights and Fundamental Freedoms





	The right to marry and the right to found a family shall be guaranteed in accordance with the national laws governing the exercise of these rights.



		Art. 9 – Charter of Fundamental Rights of the European Union





Christine Goodwin v. United Kingdom (ECHR, 11 July 2002)

K.B. v. National Health Service Pensions Agency, Secretary of State for Health (U.K) (ECJ, 7 January 2004)

D and Sweden v. Council (ECJ 31 May 2001)
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Examples of discrimination dealt with by the Ombudsman 

Goods and Services



		Discrimination in access to public health care system

		Degrading treatment of patients within public health care system

		Housing

		Real Estate

		Airline travel

		Entrance fees to museums

		Couples turned away from restaurants

		Discriminatory requirement for hiv-tests by insurance company 

		Sexual orientation hate crime not investigated or not prosecuted by law enforcement agencies

		City councils refusing to nominate registrars for registered partnerships
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Examples of discrimination dealt with by the Ombudsman 

Education



		Students harassed by teachers

		Students barred from school dance event

		Harassment during vocational training / practical work experience

		Discriminatory content in literature / educational materials

		Insulting or degrading behaviour during university lectures
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Result of the Ombudsman’s inquiries

		Problem resolved



Discriminatory dismissal reversed

Discriminatory provision amended / deleted

Discriminatory guidelines amended

Public administration forms amended

Harassments investigated and stopped

Educational contents revised

		[Litigation in court]

		Settlement



Financial compensation

Apologies

Educational undertakings

		Critical observations

		Finding of no-fault 
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Justification for heterosexual exclusivity - I 

		Tradition (always been like that)



cf. women’s vote, interracial marriage, slaves, female subordination

		It is heterosexual because it just is 



civil law, not religion/philosophy, circular argument

		Favour traditional family, provide good environment for children growing up 



violates dignity of same-sex couples

arbitrary means to reach the purpose

more, not fewer, heterosexual couples may marry as a result

discrimination against children in same-sex families (violates the UN Convention on the Rights of the Child)

		Favour procreation 



violates ECHR (Goodwin v. UK)

over-inclusive: sterile heterosexuals may still marry 

under-inclusive (lesbians and gays procreate)
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Same-sex Marriage Rights

		1994 (Swedish parliament passes its Partnership Act)



Denmark

Norway



		2006



Denmark	 Norway	 Sweden

Netherlands	 Iceland	 Finland

Germany	 France	 Belgium

Spain	 UK	 Luxemburg

Switzerland	 Portugal	 Hungary

Canada	 S. Africa	 Israel

New Zealand	 Australia 	 USA (VT, HW, MA)
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So,  justification for heterosexual exclusivity – III 



	To maintain a long established hierarchy of sexualities, where heterosexuality is the norm and homo- or bisexuality the deviation – i.e. discrimination 
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Justification for heterosexual exclusivity – II

		A majority is against it 





is it true? (Cf. Gallup Europe)

does it matter? (cf. EctHR Lustig-Prean & Beckett, Smith & Grady v. UK; US Supreme Court, Palmore v. Sidote 1984).

		But is not civil union / registered partnership law enough? 





‘Separate but equal’ violates human dignity (US Supreme Court, Plessy v. Fergusson 1896, Brown v. Board of Education of Topeka 1954, Loving v. Virginia, 1967 – revival 2006?) 
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Same sex families in Sweden – now and in the future

		”From society’s point of view, cohabitation between persons of the same sex is a perfectly acceptable form of family life” (1973)



		Homosexual cohabitees Act (1988)

		Registered partnership (1995)



		Adoption rights (2003)

		Assisted procreation (2005)

		Same sex marriage?
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Conclusions

		There is a strict necessity test under human rights law – at least in Europe – for differences in treatment on grounds of sexual orientation not to be considered discrimination.

		The party who claims justification for a difference in treatment carries the burden of proof.

		Equality in dignity and rights, is a fundamental human right – not a negotiable concession. 
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