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I would like to thank Latvian Centre for Human Rights and the Association for the Prevention of Torture for the invitation to attend this important seminar.  

Before giving you an overview of the process of signature and ratification of the Optional Protocol to the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in Estonia, I would like to make a short excursion to the history. 

In 1990s Estonia started to replace old legislation with new national legislation based on democratic principles and modelled on international standards. An of course in this respect the situation we faced was very similar to Latvia. As soon as the independence was regained, the Estonian authorities tried to make all necessary steps to re-join the international community and as a part of it to commit themselves as fast as possible to the most important international treaties. On 26 September 1991 the Supreme Council (the predecessor of the Riigikogu, the Estonian Parliament) adopted a decision to accede to 28 international conventions, among them to all widely accepted international human rights treaties.

The instruments of accession to the main UN human rights treaties were deposited on 21 October 1991. The UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment entered into effect in respect of Estonia on 20 November 1991.

The accession to 28 treaties at the same time meant that the preparatory work for the accession was carried out hastily and no special studies were executed as to the compatibility of domestic legislation with international standards. Harmonization of domestic legislation with basic international human rights standards continued for several years. Also other kind of indispensable work derived from the decision to access all the conventions together. At the time of adoption of the decision there was just the list of treaties accompanied with the translation of the names of the treaties before the members of the parliament and not even the texts on the treaties. The texts of the conventions were not translated into Estonian before the accession took place. At that time there were no clear rules how international treaties should be submitted to the parliament for ratification or accession as we have relevant legal acts regulating these issues today. We can say that the obligation to report on the implementation of the conventions proved to be the hardest task at all. As a matter of fact, Estonia succeeded to eliminate the backlog of overdue reports not earlier than almost ten years after accession to the conventions. 

This experience taught many valuable lessons to the authorities and since then the practice of signing, ratifying or acceding international treaties has undergone significant changes. Every decision in respect of taking international obligations is now considered at different levels and by different authorities. Political and economic consequences are evaluated as well as administrative capacity to perform the tasks arising from the instrument in question. 

The preparatory phase is somewhat different depending on the treaty in most cases both the signature and ratification is needed. That means in case of Estonia that the primary proposal to join a convention or treaty has to go through two rounds of approval. I would like to try to explain you how we came to signing the Optional Protocol and how the procedure has been carried on. 

The Optional Protocol to the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted by the UN General Assembly in December 2002 with an aim is to establish a worldwide system of regular visits to places of detention. The President of Estonia signed the Optional Protocol on 21 September 2004. 

In Estonia, in case of human rights treaties usually the Ministry of Foreign Affairs has taken initiative and has launched the preparatory work of signing and ratifying the treaties that have not yet been signed or ratified by Estonia. According to the law this is the Ministry of Foreign Affairs that shall submit the draft law and relevant documents to the government. It can be done at the ministries own initiative or according to the suggestions made by other relevant ministries. After approval of the draft law by the Government it is sent to the parliament..  

The decision to start preparatory works for signing and ratifying the Optional Protocol has its origin in the fact that Estonia has had good experiences in improving the overall conditions and treatment of persons in its detention places in cooperation with international mechanisms. 

The starting point, after all, was very unpromising. Just to give you an impression of the situation in the middle of nineties I would like to quote an article of Estonian Parliament Aap Neljas from 1996. In his analysis on incorporating and implementing the international human rights norms in Estonia he states: “Estonia faces some serious problems in the implementation of international human rights treaties relating to prison administration and the treatment of prisoners and detainees. The prisons are in bad condition and they do not have enough places, for example, there are problems with separating persons on the basis of age, sex and the seriousness of crime. Most of the personnel is trained during the Soviet period and is often unable to ensure sufficient order… Some of the guards treat prisoners brutally. As a specific refugee centre does not exist, refugees are often accommodated in prisons. Most of these problems are basically of a financial nature and it is very difficult to see, how they may be solved in the near future.” His evaluation of the situation leaded him to the conclusion, that the conditions in detention places was so bad as to make the strict observance of Article 3 of ECHR extremely difficult, if not impossible in the near future. 

Nevertheless, in the same year Estonia ratified the European Convention on Human Rights as well as the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (referred to as CPT). Although at the time of ratification there was not very clear case-law of the European Court of Human Rights as concerned poor prison conditions, the working group who prepared the draft law on ratification and compatibility analyses of existing Estonian legislation and practices, pointed out that poor prison condition can create problems in the future. . 

As you know, the CPT provides a regular system of visits by members of European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment to places of detention - prisons and places of youth detention, police stations, army barracks and psychiatric hospitals - to see how detainees are treated and, if necessary, to recommend improvements. By now, CPT has paid three visits to Estonia. CPT has been very critical when assessing the conditions of Estonian prisons, arrest houses, psychiatric hospitals etc. It’s true that sometimes the criticism is hard to accept and not all CPT’s recommendations have been fulfilled, but one can assure that the influence of CPT on the improvement of the situation in detention places has been remarkable. 

During last 15 years remarkable progress has been achieved as to material conditions in our prisons and this work is carried on. Tallinn Central Prison which really had very bad conditions has been closed down and new Tartu Prison was opened in 2002 and the construction of new Ida-Viru Prison will commence in the near future. By now first of all the police detention facilities should be paid more attention and many have been renovated but others still have to be renovated. 

When the discussion over possible signature of the OP CAT was started in the Ministry of Foreign Affairs, the positive experience received from the cooperation with CPT was pointed out as a main supportive argument. Secondly, it has been found that the obligation deriving from OP CAT to create or appoint a national preventive mechanism gives this instrument a principal added value. Also more general principle that fight against torture and ill-treatment is one of priorities of the European Union human rights policies was taken into account and that we should also take relevant steps in this regard at domestic level. 

After the internal decision to proceed with the signing of OP CAT was made in the Ministry of Foreign Affairs, the text of the protocol was translated into Estonian and an explanatory report was drafted. The explanatory report was addressed to other relevant authorities and to the Government in order to enable them understand the contents of the treaty and the effects of its implementation. The obligation to write an explanatory report is very useful, as some of the compulsory components of these reports require thorough consideration of possible problems and different aspects of future implementation of the instrument. For example, in some cases it can be assessed already in this phase that the domestic legislation needs to be amended in order to comply with the provisions of the treaty.

In case of the OP CAT the preliminary consideration of the protocol led to the conclusion that the domestic legislation generally conforms to the provisions of the protocol. What turned out to be most interesting part of this exercise was the issue of whether an appropriate national preventive mechanism already existed in Estonia or was there a need to create a new mechanism. 

There are different authorities in Estonia that carry out supervision over the places of detention. For example, there is a special prison commission under Ministry of Justice with the powers to exercise control over prisons. A police control department under the Ministry of Interior is exercising control over police arrest houses. Public health board under the Ministry of Social Affairs is exercising control over psychiatric hospitals and the Ministry of Social Affairs controls the Illuka Refugee Centre. All these authorities enjoy some of the rights that the national preventive mechanism has to possess, but they all lack independence and their powers are limited to supervision of certain detention places only.

Still there is an institution in Estonia that corresponds almost exactly to the requirements laid down in OP CAT for a national preventive mechanism. It is the institution of the Chancellor of Justice. Chancellor of Justice is an independent official who inter alia monitors whether state agencies and officials who perform public functions comply with people’s fundamental rights and freedoms. The agencies whose activities the Chancellor of Justice supervises are the ministries, boards and inspectorates and their local subordinate bodies, as well as local governments. The Chancellor of Justice also exercises supervision over legal persons in public law and natural persons or legal persons in private law who perform public functions.

The Chancellor of Justice has the right to initiate verification procedures on his own initiative with regard to the activities of agencies exercising public functions if, based on previously available information, there is reason to believe that the respective agency may have violated the constitutional rights or freedoms of persons. Particular attention is given to accusations against the police, prosecutor’s office, prisons, customs, border guard or citizenship and migration authorities, or against any other state agencies. The Chancellor of Justice gives serious consideration to the concerns of people who cannot themselves sufficiently defend their rights or whose liberty is restricted. This includes children, persons staying in care homes and psychiatric wards, prisoners, conscripts. The Chancellor of Justice and his advisers make spot visits to children’s homes, care homes, psychiatric wards, prisons, military units. The aim of such verification visits is to obtain first-hand information about the protection of fundamental rights and freedoms, to talk to persons in these institutions and, if necessary, to initiate verification proceedings. 

Thus it was suggested by the Ministry of Foreign Affairs that the Chancellor of Justice suffices the requirements of an preventive mechanism and there is no need to create a new mechanism. For small country like Estonia this seemed to be the most appropriate way to handle the situation as the possible creation of totally new mechanisms would have raised serious financial and other problems. 

As a next step, the proposal to sign the OP CAT accompanied with the explanatory report was sent by the Ministry of Foreign Affairs for approval to all relevant ministries. In this context ministries that have places of detention under their control were regarded as relevant, i.e. the Ministry of Justice whose responsibility is the prison system, the Ministry of Interior, who governs the police arrest houses, Ministry of Social Affairs who supervises the reception centre for asylum seekers and psychiatric hospitals and also to the Ministry of Defence, as the conscripts may be held in detention in military units when they have committed disciplinary offences. The Chancellor of Justice was also asked for his opinion.

At this stage all the ministries supported the proposal of signing the protocol without any special comments. Also the Chancellor of Justice in principle agreed with the idea that he could be appointed as the national preventive mechanism. At the same time he drew our attention to the fact that one of his two main functions is that of an ombudsman. This means that he accepts mainly individual complaints where the applicants refer to an agency which in their opinion has violated their fundamental rights. He has the right but no specific obligation to deal with the problems of detention places. So he proposed to analyse these issues more thoroughly.

As a next step the proposal to sign the protocol was sent for approval to the Government who made the decision on 17 September 2004. The President of the Republic signed the protocol in New York on 21 September 2004.

Since it was pointed out in the first stage of approval by the Ministry of Justice and the Chancellor of Justice, the first translation of the protocol contained several inaccuracies and ambiguities; the Estonian version was taken under consideration before launching the ratification process. It can be said that the original text of the protocol was not easy to translate. Although mainly we worked on a basis of the English text, sometimes we used also French and Russian originals to exclude doubts in places were the English text alone was not clear for us. Both lawyers and Estonian language specialists who work as correctors or editors at the Ministry were working on the translation. After having reached satisfactory result in respect of the Estonian version of the protocol, the explanatory report was revised as well. Also a draft ratification law was outlined. 

According to the requirements of the official procedure, the draft ratification law together with the original text and the translation of the protocol and explanatory report has to be sent for approval to relevant ministries again (except of Ministry of Justice to whom the whole package is sent together with approval letters from all other relevant institutions). In addition the documents were also presented to the Chancellor of Justice.  

At this stage it was very important, that the Chancellor of Justice fully supported our proposal to appoint him as national preventive mechanism. In his reply he pointed out that the institution of the Chancellor of Justice and the officials of his bureau comply with the requirements set for the national preventive mechanism in article 18 of the protocol. They are independent and they have required capabilities and professional knowledge. Also the powers granted to the institution of the Chancellor of Justice by the Act of the Chancellor of Justice comply with the requirements of articles 19 – 23 of the protocol. At the same time the Chancellor of Justice made a suggestion that the appointment of his institution for national preventive mechanism should be performed by the law. That would give him a legal obligation to carry out regular visits to the detention places as according to the valid Act of Chancellor of Justice does not provide such an obligation but only the principal right to do so.

Consequently after consultations with the Chancellor of Justice Office a relevant provision was included to the draft law on ratification to appoint Chancellor of Justice as a national preventive mechanism as provided in the Article 3 of OP CAT.

According to the formal procedure, the draft ratification law with supplementing documents has by now been sent to the Ministry of Justice. The latter is responsible for the whole legislative process. That means, before a draft law can be sent to the Government for approval, the Ministry of Justice has to carry out technical and principal analysis of the draft.

In case the Ministry of Justice does not discover any fundamental problems, the draft ratification law will be sent to the Government in May 2006. Therefore we have ground to believe that the law could be forwarded by the Government to the Parliament (Riigikogu) before the latter goes to the summer vacation.  But it seems that ratification will probably not take place before the summer holidays of the parliament and it seems more realistic that the protocol will be ratified in autumn 2006.

Thank you for you attention
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